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A.

INTRODUCTION

1.

The hydroelectric potential of the Churchill River in Quebec and Labrador has been
recognized for decades, and development of this potential began in 1954 with the
construction of the 18 MW Menihek Power Plant to provide electric power to the iron ore
mines in Shefferville, Quebec, near the Labrador border.1 This was followed in 1960 with
the construction of the Twin Falls Power Plant, which was then replaced by the Churchill
Falls Power Station in 1974.2

2.

While the Churchill Falls Power Station captured the hydroelectric potential of the upper
Churchill River, studies began in 1974 to support the development of hydroelectric
facilities on the lower Churchill River.3 In 1980, a full environmental assessment of this
lower Churchill development was concluded that involved the collection and analysis of
environmental baseline data, the preparation of an Environmental Impact Statement and
the holding of public hearings.4 The Review Panel at the time found that the proposed
project was acceptable, provided that certain environmental and socio‐economic
conditions were met.5

1

Environmental Impact Statement (“EIS”) Vol. IA, pg. 1-16.

2

EIS Vol. IA, pg. 1-16.

3

EIS Vol. IA, pg. 1-17.

4

EIS Vol. IA, pg. 1-17.

5

EIS Vol. IA, pg. 1-17.
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Since 1980, extensive additional studies have been conducted both of the existing
environment and of the potential environmental effects of hydroelectric development on
the lower Churchill River.6 All of these studies were incorporated into the Environmental

6

EIS Vol. IA, pgs. 1-13, 1-14, 1-15, 1-17 and 1-18; these studies include the following: Moose (Alces alces) Interim
Report, Minaskuat Inc. 2009a; Caribou (Rangifer tarandus caribou) Baseline Report, Minaskuat Inc. 2009b;
Black Bear (Ursus americanus) Interim Report, Minaskuat Inc. 2009c; Wildlife Habitat Associations
Environmental Baseline Report, Minaskuat Inc. 2008a, Moose and the Proposed Churchill River Power Project:
A Literature Review, Conor Pacific Environmental Technologies Inc. and Westworth Associates Environmental
Ltd. 2000; Churchill River Power Project 1999 Environmental Studies: Winter Moose Survey, Northland
Associates and Jacques Whitford 2000; Inventory of Beaver Colonies in the Lower Churchill River Valley,
Minaskuat Inc. 2008b; Furbearer Winter Habitat Use, Sikumiut Environmental Management Ltd. 2008a; Forest
Songbird Survey, Minaskuat Inc. 2008c; Waterfowl in the Lower Churchill River Area, LGL Limited 2008;
Inventory of Osprey, Bald Eagle & Golden Eagle Nest Sites in the Lower Churchill River Valley, Minaskuat
Inc. 2008d; Osprey and Bald Eagle Study, Jacques Whitford 1999a; Churchill River Power Project Waterfowl,
AGRA Earth and Environmental and Harlequin Enterprises 1999; Rare Plant Survey in the Lower Churchill
River Valley, Minaskuat Inc. 2008e; Caribou (Rangifer tarandus caribou) Baseline Report, Minaskuat Inc.
2009b; Aquatic Vegetation Study, AMEC Earth and Environmental Ltd. 2008a; Lower Churchill River Fish
Consumption and Angling Survey, Minaskuat Inc. 2009d; Seal Abundance and Distribution, Sikumiut
Environmental Management Ltd. 2007; Habitat Quantification, AMEC Earth and Environmental Ltd. and
Sikumiut Environmental Management Ltd. 2007; 2006 Fish and Fish Habitat Baseline Study: Catch‐based
Utilization Index Validation and Additional Habitat Surveys, AMEC Earth and Environmental Ltd. 2007;
HADD Determination Methodology Churchill River, Labrador, AMEC Earth and Environmental Ltd. 2001;
Biological Study of the Goose Bay Estuary, Jacques Whitford 2001a; Fish Migration and Habitat Use of the
Churchill River, Jacques Whitford 2000; Fish and Fish Habitat, AGRA Earth and Environmental 2000; Primary
Productivity and Plankton Biomass, Jacques Whitford 1999b; Benthic Invertebrate Study of the Churchill
River, Jacques Whitford 1999c; Water and Sediment Modelling in the Lower Churchill River, Minaskuat Inc.
2008f; Water and Sediment Quality in the Lower Churchill River, Minaskuat Limited Partnership 2007;
Sedimentation and Morphodynamics Study, Northwest Hydraulic Consultants 2008; Water Quality and
Chlorophyll Study, Jacques Whitford 2001b; Water and Sediment Quality in the Churchill River, Jacques
Whitford 1998a; Bank Stability Study, AMEC Earth and Environmental Ltd. 2008b; Salt Water Intrusion 3D
Model Study, Hatch 2008a; Sediment Plume Analysis, Hatch 2008b; Hydraulic Modelling, Hatch 2008c; Ice
Dynamics of the Lower Churchill River, Hatch 2007; Aquatic Environment in the Goose Bay Estuary, Agra
Earth and Environmental and BAE‐Newplan Group Limited SNC‐Lavalin 2001; Assessment of the Potential
for Increased Mercury Concentrations, Tetra Tech Inc. 2008; Calculation of Anticipated Consumption Advisory
Levels of Fish in the Lower Churchill Area, Minaskuat Inc. 2008g; Existing Mercury Concentrations in Osprey
and Ecological Risk Assessment, Minaskuat Limited Partnership 2008; Statistical Analysis of Mercury Data
from Churchill Falls (Labrador) Corporation Reservoirs, Jacques Whitford 2006; Freshwater Fish Mercury
Sampling Churchill River Labrador, AMEC Earth and Environmental Ltd. 2000; Historic Resources Overview
and Impact Assessment of Muskrat Falls Generation Facility and Reservoir and Muskrat Falls to Gull Island
Interconnecting Transmission Line Corridor, Minaskuat Inc. 2008h; Innu Environmental Knowledge of the
Mishta‐shipu (Churchill River) Area of Labrador in Relation to the Proposed Lower Churchill Project, Innu
Nation 2007; Report on the Fieldtrip to Ushkan‐shipiss, Innu Nation 2008; Churchill River Power Project
Historic Resources Overview Assessment 1998‐2000 Volume 1 Interpretation Summary and
Recommendations, Jacques Whitford and Innu Environmental Limited Partnership 2001a; Historic Resources
(Labrador Study), Jacques Whitford and Innu Environmental Limited Partnership 2001b; Historic Resources
Overview Assessment (Labrador Component), Jacques Whitford and Innu Environmental Limited Partnership
2000; Historic Resources Potential Mapping, Jacques Whitford and Innu Environmental Limited Partnership
2001c; Sea Level History and Geomorphology of the Churchill River and Strait of Belle Isle, Jacques Whitford
1998b; Forest Inventory, Sikumiut Environmental Management Ltd. 2009; Reservoir Preparation Report,
Sikumiut Environmental Management Ltd. 2008b; Reservoir Preparation Workshop Report, Duerden & Keane
Environmental Inc. 2007; Socio‐economic Environmental Baseline Report, Minaskuat Inc. 2008i; Calculation
of Anticipated Consumption Advisory Levels of Fish in the Lower Churchill Area, Minaskuat Inc. 2008g;
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-3Impact Statement (“EIS”) that the Proponent, Nalcor Energy (“Nalcor”), filed in support
of the current proposal for the Lower Churchill Hydroelectric Generation Project (the
“Project”) in 2008. In essence, the Project has been the subject of intense analysis since
the mid 1970s.
4.

This Project represents the future for the people of Newfoundland and Labrador. The
Project will provide the Province with a stable source of renewable energy and revenue
for generations to come. The Government of Newfoundland and Labrador has labelled
this Project the “centerpiece” of its Energy Plan.7 At the same time, the Project will
provide real opportunities for new, sustainable, economic development in Labrador. This
view was shared by the Central Labrador Development Board, among others.8

5.

Sustainable development is a guiding principle of the Canadian Environmental
Assessment Act (“CEAA”),9 of the Newfoundland and Labrador Environmental
Protection Act (“NLEPA”)10 and of the EIS Guidelines that were prepared for this
Project.11 Sustainable development seeks to meet the needs of present generations

Lower Churchill River Fish Consumption and Angling Survey, Minaskuat Inc. 2009d; Forecasted Labour
Resource Requirements by National Occupation Classification for Generation Projects, Nalcor Energy 2008;
Community Health Study, Aura Environmental Research and Consulting Ltd 2008; Current Land and Resource
Use in the Lower Churchill River Area, Minaskuat Inc. 2009e; Greenhouse Gas Emissions Study, Minaskuat
Inc. 2008j; Greenhouse Gas Fluxes, Environnement Illimité & Environnement d’Hydro‐Québec 2007; Wetland
Assessment and Evaluation, Minaskuat Inc. 2008k; Regional Ecological Land Classification (ELC), Minaskuat
Inc. 2008l; Project Area ELC, Minaskuat Inc. 2008m; Herpetile Surveys in the Lower Churchill River Valley,
Minaskuat Inc. 2008n; and Interconnecting Transmission Line Constraint Mapping Atlas, AMEC Earth and
Environmental Ltd. 2008c
7

Canadian Environmental Assessment Registry (“CEAR”) 515 at pg. 2.

8

Carol Best, CEAR 1164 at pgs. 101 and 115.

9

R.S.C. 1992, c. 37.

10

11

S.N.L. 2002, c. E-14.2, Section 2 (kk) and Department of Environment and Conservation, Guide to the
Environmental
Protection
Act
(2002)
at
pg.
2,
on
line:
www.env.gov.nl.ca/env/envassessment/guide_to_epa.pdf.
CEAR 098.
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-4without compromising the ability of future generations to meet their own needs. The
three “pillars” or objectives of sustainable development are preserving environmental
integrity, improving social equity and improving economic efficiency.
6.

The Project is a truly sustainable project. It will result in environmental effects, but none
of these effects will deny humans and wildlife the ability to use the environment in much
the same way as they have historically done. The Project will provide training and jobs to
local communities, and will greatly increase business activity in the area and throughout
the Province of Newfoundland and Labrador. The Project will provide significant
revenue to the Province that will accrue for generations to come, and will greatly increase
the power available for economic development, more than doubling the amount of
electricity currently available to the Province.12 In addition, the biodiversity of wildlife in
the river valley will be maintained as a result of adjacent habitat or as a result of new
habitat that will be enhanced through a series of mitigation measures.

7.

Unlike many resource development projects, where the permanent extraction of resources
requires a balancing between the needs of present and future generations, the Project will
continue to generate renewable energy from the Churchill River for decades and perhaps
even centuries to come.13 The power that is produced from the Project is clean power – it
will result in far fewer greenhouse gas (“GHG”) emissions per unit of electricity than any
coal, gas, or oil-fired power plant.14 During the hearings, the Mayor of Holyrood stated
that the Project was critical for the future of the Province, in part because it would make

12

EIS Vol. IA, pg. 1-11.

13

Gilbert Bennett, CEAR 692 at pgs. 29 and 30.

14

This conclusion was supported by Environment Canada in CEAR 667 at pg. 8.
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-5the Province’s energy supply 98% GHG-free.15 In addition, the low-carbon advantage of
the Project will result in the displacement of up to 11.5 mega tonnes of GHG emissions
from existing generation facilities.16 This is the equivalent of taking 3.2 million cars off
the road.17 The Project therefore represents one of the most important and realizable
opportunities for Canada to meet its environmental commitments and curb greenhouse
gas and other emissions in a meaningful way.18
8.

The Joint Review Panel (“JRP” or the “Panel”) for this Project was formed in January
2009 and since that time more than 1000 submissions have been made by the Proponent
and by interveners. Forty-five days of public hearings have been held in nine different
communities (through both live hearings and video conferencing hearings). Throughout
this process, all interested parties have had ample opportunity to participate and inform
the JRP of their views.

9.

A significant amount of material was filed by interveners during the hearing, and much of
this information Nalcor has not had a meaningful opportunity to respond to and question.
However, much of this information was general information sourced from the internet
and was not specific to the Project or the Project Area. Nalcor believes the Panel should
be cautious in considering the applicability of these submissions as some of the material
has actually served to increase misunderstandings and misperceptions about the Project.
In addition, several interveners during the hearing stated their opposition to the Project
but upon questioning they conceded that they had not read the majority of the supporting

15

Gary Goobie, CEAR 1208 at pg. 27.

16

Response to IR JRP 7, at pg. 115, table 2.

17

Gilbert Bennett, CEAR 1208 at pg. 19.

18

Response to IR JRP.146 at pg. 3.
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-6documents for the Project.19 Again, views unsupported by facts, or without having
reviewed the material, should be considered cautiously.
10.

The evidence that is directly applicable to the Project or the Project Area, demonstrates
that the potential environmental effects of the Project have been thoroughly considered
and that with the appropriate mitigation and follow-up measures, there will be no likely
significant adverse environmental effects caused by the Project. Further, Nalcor believes
it is clear that the Project will result in considerable benefits to Labrador, the Province
overall, and the entire country. Therefore, Nalcor asks the Panel to recommend that this
Project be approved so that it may proceed to the next phase of detailed regulatory
approvals.

B.

APPLICATION AND LEGAL FRAMEWORK

I.

The Proponent

11.

Nalcor is a Crown corporation formed by the Government of Newfoundland and
Labrador in 2008. Its mandate is to provide safe, reliable and dependable electricity to
utility, industrial, residential and retail customers in the Province and it relies on its core
business of generating and transmitting electrical power to do so.20 Nalcor is the parent
company of Newfoundland and Labrador Hydro, the Churchill Falls (Labrador)
Corporation, and Nalcor Energy – Oil and Gas Inc. Nalcor has benefitted from decades of
studies, policies and practices of its predecessor Newfoundland and Labrador Hydro.

19

For example, Dr. John Gibson, CEAR 1208 at pg. 72; Murray Rudd, CEAR 1163 at pg. 108; Dr. Dave Rosenberg,
CEAR 1163 at pg. 244.

20

EIS Vol. IA, pg. 1-1.
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Nalcor’s vision is to build a strong economic future for successive generations of
Newfoundlanders and Labradoreans. Nalcor conducts its business according to the
following core values:
(a)

Open Communication: Fostering an environment where information moves freely
in a timely manner;

(b)

Accountability: Holding themselves responsible for their actions and performance;

(c)

Safety: Relentless commitment to protecting themselves, their colleagues, and
their community;

(d)

Honesty and Trust: Being sincere in everything they say and do;

(e)

Teamwork: Sharing their ideas in an open and supportive manner to achieve
excellence;

(f)

Respect and Dignity: Appreciating the individuality of others by their words and
actions; and

(g)
13.

Leadership: Empowering individuals to help guide and inspire others.21

Nalcor, through Newfoundland and Labrador Hydro, has considerable experience in
hydroelectric power generation and transmission and with major project development.22
In constructing and operating its projects, Nalcor follows a company-wide Environmental
Management System (“EMS”) that ensures all potential environmental risks are
identified, company-wide environmental principles are consistently applied and

21

EIS Vol. IA, pg. 1-1.

22

EIS Vol. IA, pg. 1-3.
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-8communicated, and that Nalcor’s environmental practices are constantly scrutinized and
updated where necessary.23 Nalcor draws from over 35 years of environmental
management experience through its environmental services department that was formed
under Nalcor’s predecessor in 1975.24 This department has overseen the environmental
management of several large-scale construction projects in the Province, including Hinds
Lake, Upper Salmon, Cat Arm and Granite Canal. Finally, Nalcor is ISO 14001-certified,
meaning that its environmental management practices meet internationally accepted
standards.25 In fact, Nalcor’s environmental assessment, monitoring, and habitat
compensation efforts have received national and international recognition.26

II.

The Project

14.

Nalcor’s proposed Project consists of generation facilities at Gull Island and Muskrat
Falls, as well as transmission lines between Gull Island and Churchill Falls and between
Muskrat Falls and Gull Island. The generation capacity at the Gull Island facility will be
2,250 MW and at the Muskrat Falls facility 824 MW, totalling 3,074 MW of new
renewable power generation.27 In addition, the Project will involve constructing new
access roads, temporary construction bridges, accommodation facilities, temporary
borrow pits and quarry sites, and two reservoirs covering 126 km2 of incremental
inundated land.28

23

EIS Vol. IA, pg. 4-63 and 4-64.

24

Marion Organ, CEAR 1113 at pg. 4.

25

Marion Organ, CEAR 1113 at pg. 3.

26

Marion Organ, CEAR 1113 at pg. 5.

27

EIS, Vol. IA, pg. 1-8.

28

EIS, Vol. IA, pgs. 1-8 to 1-10.
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Several interveners, including the Helios Centre, have suggested that the assessment
should focus on the Muskrat Falls component of the Project and should consider the
possibility that the Gull Island component will never be built.29 However, the scope of the
Project was determined by the Federal and Provincial Governments to include both Gull
Island and Muskrat Falls

30

and that is the Project that the Panel has been struck to

consider. Nalcor has requested approval for both the Muskrat Falls and Gull Island
facilities because it fully intends to develop both. In addition, both are required to meet
the purpose of the Project, which is to develop the hydroelectric potential of the lower
Churchill River31( among others: see below) in fulfillment of the Province’s Energy Plan.
Accordingly, this hypothetical scenario is not an alternative to the project and is not the
Project which the Panel is required to assess.

(i)
16.

Project Need and Purpose

When a hydroelectric project on the lower Churchill River was first proposed in the
1970’s, the federal government conducted a full Environmental Assessment & Review
Process (“EARP”) Panel Review, which was completed in 1980. This Panel concluded
that such a project was needed, and that the project would contribute to the national
policy objective of energy self‐reliance, through development of an indigenous,
renewable energy resource.32

29

Helios submission CEAR 683 at pg. 5.

30

CEAR 106 at pg. 8.

31

Response to IR JRP.26S(g) at pg. 8.

32

Lower Churchill Project ‐ Report of the Environmental Assessment Panel (Executive Summary), December 1980.
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Since 1980, the price of fossil fuels has increased significantly and residents of
Newfoundland and Labrador have increasingly relied on thermal sources of energy to
meet their domestic demands. In addition, individuals and governments around the world
have begun to realize the significance of global warming, the contributions that GHG
emissions make to global warming, and the need to seek out energy sources that are less
GHG-intensive.33

18.

The Government of Newfoundland and Labrador’s current Energy Plan incorporates
these realities and promotes the development of renewable energy resources in the
Province. The Energy Plan was the subject of extensive public consultation, and its six
key goals include the responsible development of renewable sources of energy; ensuring
a secure, reliable and competitively-priced supply of energy for current and future needs
of the Province; maximizing long-term export value from all surplus electricity supplies;
and, re-investing oil and gas revenues for the future well-being of the Province’s
residents.34 The Project has been labelled the “centerpiece” of the Energy Plan, as it was
determined to represent the most attractive undeveloped hydroelectric project in North
America.35 Nalcor, as a Crown Corporation, has an obligation to take the steps necessary
to fulfill the Province’s policy direction.36

19.

Nalcor analyzed the need for and purpose of the Project, as well as alternatives to and
alternative means of carrying out the Project in accordance with the Canadian

33

EIS, Vol. IA, pg. 2-2.

34

Government of Newfoundland and Labrador, “Focusing our Energy: Newfoundland and Labrador Energy Plan”
(2007) online: <http://www.nr.gov.nl.ca/nr/energy/plan/index.html> at 4.

35

CEAR 515 at pg. 2; Government of Newfoundland and Labrador, “Focusing our Energy: Newfoundland and
Labrador Energy Plan” (2007) online: <http://www.nr.gov.nl.ca/nr/energy/plan/index.html> at 32.

36

CEAR 1148 at pg. 2.
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- 11 Environment Assessment Agency’s (“CEA Agency’s”) Operational Policy Statement
(“OPS”) on Need, Purpose and Alternatives.37 This OPS defines “need for” a project as
“the problem or opportunity the project is intending to solve or satisfy”. In contrast, the
“purpose of” a project is “what is to be achieved by carrying out the project”. The OPS
states that the “need for” and “purpose of” a project should be established from the
perspective of the project proponent and should provide the context for consideration of
“alternatives to” the scoped project. Similarly, “alternatives to” a project are to be
considered in relation to the project need and purpose and also from the Proponent’s
perspective.38
20.

This Project is needed to:
(a)

address the future demand for electricity in Newfoundland and Labrador;

(b)

develop the Province’s hydroelectric resources for the benefit of Newfoundland
and Labrador and its residents, in accordance with Provincial energy policy;

21.

(c)

secure a renewable future for the Province; and

(d)

generate long-term revenues for the people of Newfoundland and Labrador.39

The purpose of the Project is to develop the hydroelectric potential of the lower Churchill
River. In achieving this purpose, the Project will generate long-term revenue for the
Province, provide opportunities for future industrial activities that require large quantities

37

CEAA Operational Policy Statement: Addressing “Need for”, “Purpose of”, “Alternatives to” and “Alternative
Means” under the Canadian Environmental Assessment Act.

38

CEAR 1148 at pg. 2.

39

Nalcor presentation on Need, Purpose and Alternatives, CEAR 669, at pg. 3.
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- 12 of reliable and predictably priced power, reduce fossil fuel use and contribute to security
of energy supply for the Province and for Canada.40
22.

The Project will also provide a competitive, long‐term, clean, and reliable source of
electricity to the Province, as well as a number of other regional markets within Eastern
Canada and the north-eastern United States. Market demand is expected to be strong
within the timeframe of the Project, and arises from the need to meet renewable
requirements, to replace aging infrastructure and to meet load growth.41 For example,
14,000 MW of installed capacity in Newfoundland and Labrador, Nova Scotia, New
Brunswick and Ontario is expected to be replaced by 2030.42

23.

The Province has forecasted that by 2015 existing energy capacity on the Island will not
be sufficient to meet its reliability standards.43 Into the future, demand for electric power
in the province will increase further, even taking into consideration reasonable
predictions for conservation and demand-side management. Nalcor evaluated various
options for fulfilling this future need on the Island, and the Muskrat Falls component of
the Project, together with the Transmission Link between Labrador and the Island, would
cost the Province billions of dollars less than maintaining and expanding the existing
isolated Island system.44 This prediction assumed no cost for GHG emissions and no

40

EIS, Vol. IA, pg. 2-1; Nalcor presentation on Need, Purpose and Alternatives, CEAR 669, at pg. 4.

41

Response to IR JRP.146 at pg. 3.

42

Nalcor presentation on General Session, CEAR 1168 at pg. 17.

43

Gilbert Bennett, CEAR 793 at pg. 157.

44

Gilbert Bennett, CEAR 776 at pg. 45.
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- 13 restrictions on extending the life of the Holyrood Plant to the 2035 timeframe, both of
which would enhance the economic competitiveness of the Project.45
24.

Furthermore, the Project is expected to enhance provincial income by a total of $2.1
billion ($2010) during the construction phase, with an additional $20 million ($2010) for
each year of operations.46 This reflects all incomes earned by workers and businesses
living or operating anywhere in the Province that are employed directly or indirectly, or
whose employment is induced by the Project.47 Residents and businesses located in
Labrador are expected to receive $700 million ($2010) of this $2.1 billion ($2010) in
construction-related income.48 In addition, Nalcor has estimated that the Project will
result in approximately $340 million ($2010) in tax revenue to the Government of
Newfoundland and Labrador during construction of the Project, with an additional $1
billion in direct revenues each year after debt obligations have been satisfied.49 Since the
Project is likely to operate for generations, this government income represents
considerable revenue that the Province will be able to spend on such areas as social
services, health care, education, and infrastructure.50

45

CEAR 1148 at pg. 15.

46

Response to IR 146, Attachment A: Supplemental Report on Need, Purpose and Rationale, at pg. 35.

47

EIS Vol. III, pg. 3-10.

48

CEAR 670 at pg. 5.

49

Response to IR 146, Attachment A: Supplemental Report on Need, Purpose and Rationale, at pg. 35, CEAR 670
at pg. 13.

50

Nalcor presentation on Need, Purpose and Alternatives, CEAR 669.
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- 14 (ii)
25.

Alternatives to the Project

Several interveners in the hearing expressed concerns surrounding the lack of alternatives
considered to the Project.51

26.

Nalcor considered alternatives to the Project in accordance with the CEA Agency’s OPS,
which requires that any “alternative” must be capable of fulfilling the need and purpose
identified for the Project. The OPS also confirms that the level of detail on alternatives
should reflect the conceptual nature of the alternatives to the project at this stage of the
process.52 In doing so, Nalcor considered environmental, technical and economic costs
and benefits against the following general criteria: economic and technical feasibility,
environmental considerations, social responsibility, government policy, and the mandate
of Nalcor Energy to provide safe, reliable, least‐cost power in an environmentally
responsible manner.53 Nalcor also based its consideration of alternatives on the
requirement in subsection 3(b)(iii) of the Electrical Power Control Act, 199454 that power
generation and transmission in the Province be developed in a manner that results in
power being delivered to consumers at the lowest possible cost consistent with reliable
service.

27.

As required by the EIS Guidelines,55 Nalcor considered the following alternatives to the
Project:

51

For example, Sierra Club Atlantic submission CEAR 676; R. Goodfellow-Baikie submission CEAR 675.

52

CEAR 1148 at pg. 2.

53

EIS Vol. IA, pg. 2-16.

54

S.N.L. 1994, c. E-5.1.

55

CEAR 98, s. 4.3.2.1.
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- 15 (a)

management of electricity demand through utility‐based energy efficiency and
conservation initiatives;

(b)

alternative generation sources (e.g., hydrocarbons and wind);

(c)

run‐of‐river hydroelectric development;

(d)

combinations of alternative generation sources with hydroelectricity (e.g.,
hydro‐wind);

28.

(e)

the addition by the Proponent of more capacity at existing generation facilities;

(f)

utility‐based energy efficiency; and

(g)

no Project.

After careful evaluation of each of these alternatives, Nalcor concluded that no
technically and economically feasible alternative to the Project as proposed exists that
can deliver over 3,000 MW of capacity and 16.7 TWh annually, could provide an
attractive rate of return to the Province, and which fulfills the Energy Plan commitment
to replace production from the Holyrood Thermal Generation Station (the “Holyrood
Plant”).56 Further, the Project represents the least cost alternative for meeting the energy
demands of the Province, and is thus the only option available to Nalcor pursuant to
subsection 3(b)(iii) of the Electrical Power Control Act, 1994.

29.

Demand side management is already being pursued by Nalcor, in conjunction with
Newfoundland Power, to provide incentives for residential and industrial energy

56

EIS Vol. IA, pg. 2-22; CEAR 1148 at pg. 14. Note that nuclear energy is not a legal alternative pursuant to the
Electrical Power Control Act, 1994, S.N.L. 1994, C. E-5.1, s. 3(f).
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- 16 efficiency upgrades.57 The Province has also created an agency that will specifically
address the new policy direction from government with respect to demand side
management, energy conservation and efficiency initiatives.58
30.

While conservation is and will remain an important part of Newfoundland and Labrador
Hydro’s planning and education efforts, Conservation Demand Management (“CDM”)
alone cannot result in savings that would negate the need for the Project. The Sierra Club
Atlantic claimed during the hearings that CDM and smart grids could feasibly meet the
need for the Project.59 However, no evidence was presented to support these claims.60

31.

Nalcor commissioned an expert consultant to evaluate the merits of the Province’s
conservation and demand side management program.61 That report was provided to the
Public Utilities Board (“PUB”), the regulator who is responsible for system planning
activities in the Province. The report concluded that while energy demand in the Province
is expected to increase by 29 percent from 2007 to 2027, CDM can achieve maximum
savings of 12 percent over this same period.62

32.

It is difficult to predict with certainty how successful CDM will be in the Province in the
future, since the experience of the customer base with CDM is limited and approaches to
optimize customer response are still under development.63 Based on the information

57

Gilbert Bennett, CEAR 793 at pg. 135.

58

Charles Bown, CEAR 776 at pg. 314.

59

Bruno Marcocchio, CEAR 793 at pgs. 87, 89, 99, 101, 103 and 107.

60

Bruno Marcocchio, CEAR 793 at pgs. 123 and 124.

61

CEAR 795.

62

EIS Vol. IA, pgs. 2-16 and 2-17.

63

CEAR 1148 at pg. 21.
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- 17 presently available, however, Nalcor believes that the potential for CDM to reduce
energy demand in Newfoundland and Labrador is marginal, and certainly would be
insufficient to offset production from the Holyrood Plant.64 Therefore, CDM will not be
able to meet the need for the Project.
33.

Nevertheless, CDM will be pursued and the provincial CDM budget will continue to
increase.65 In the event that CDM programs are more successful than currently
anticipated, Nalcor will be able to sell even more power from the Project to export
markets than planned, thus further enhancing the economics of the Project.66

34.

Several alternate generation sources were considered as alternatives to the Project. In
2001, Nalcor’s predecessor reviewed a number of potential renewable sources of energy:
wind, solar, thermal, photovoltaic, biomass, fuel cells and micro turbines. However, none
of these technologies were found to be technically or economically feasible nor capable
of producing the quantity of power to be produced by the Project, nor were they capable
of even meeting domestic energy demands.67

35.

Nalcor acknowledges that wind, in particular, is a resource that has potential in
Newfoundland and Labrador and that energy source has attracted considerable attention
during the hearings.68 Nalcor and the Province have spent considerable time and effort
studying the potential for wind in the Province and the extent to which wind can be

64

CEAR 1148 at pg. 22.

65

CEAR 1148 at pg. 22.

66

Gilbert Bennett, CEAR 793 at pg. 182.
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- 18 integrated into the Province’s energy supply mix.69 However, wind is an intermittent
resource that cannot be relied upon to provide power when it is needed. So long as there
are firm sources of power for back up, such as imports through an interconnected system
or hydroelectric facilities with sufficient storage capability, wind can make a contribution
to energy supply. In Newfoundland and Labrador at present, however, there are not
sufficient sources of firm power to allow any large-scale investments in wind. The
Province has determined that it cannot take on any more wind power on the Island until
such time as it is connected to a grid that will enable the full benefit of that wind power.70
36.

For that reason, the Project would actually enable a future expansion of wind capacity in
the Province.71 Jean Francois Nolet, Atlantic and Quebec Policy Manager for the
Canadian Wind Association, has stated that:
Wind power and hydro are the best couple; they go hand in hand. Wind is the
perfect complement to hydro. Wind cannot replace hydro, however.72

Nalcor has placed a high priority on plans to expand wind generation in the Province as a
complement to more reliable and dispatchable sources of power.73 However, these
developments will not be pursued unless and until the Province has access to a larger load
base that is more tolerable of the variability of wind generation. Therefore, while these
wind developments do not constitute viable alternatives to the Project, their likelihood of
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Gilbert Bennett, CEAR 793 at pg. 64.
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Charles Bown, CEAR 776 at pg. 292.
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Gilbert Bennett, CEAR 776 at pg. 20; Charles Bown, CEAR 776 at pg. 266.
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Gilbert Bennett, CEAR 776 at pg. 21.
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- 19 being developed are greatly enhanced by the Project and wind capacity in the Province
will be expanded in the future once the Project is commenced.74
37.

Alternative hydroelectric developments on the Island were raised as another potentially
viable alternative to the Project.75 The Newfoundland and Labrador Department of
Natural Resources, however, explained that of all of the hydroelectric potential that has
been identified on the Island, only two potential projects have progressed through basic
screening processes and these projects amount to a total of approximately 40 to 45
megawatts of capacity.76 This additional capacity will not allow the Province to meet its
projected future demands, and will thus require continued dependence on the Holyrood
Plant. In addition, these small-scale hydroelectric developments would not involve
storage to enable them to respond to fluctuations in energy demand. Therefore, like wind,
the successful integration of these developments into the provincial energy grid is
conditional upon interconnection to a larger grid and/or additional storage capability,
neither of which currently exists on the Island. Firm capacity must also be available to
make up for shortfalls from these non-dispatchable sources.77

38.

Tidal power was another form of alternative generation that was raised during the
hearing. The economic and technical feasibility of tidal power, however, are both
unproven and the environmental effects of large-scale deployment are unknown.78
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- 20 Further, this energy source does not have the potential to generate the quantities of power
associated with the Project.79
39.

The final type of alternative generation that was suggested during the hearing was natural
gas from offshore developments. This alternative is purely hypothetical, as the current
offshore operators have looked into the technical and economic feasibility of transporting
and marketing their natural gas reserves and none have identified a viable business case.80
The Newfoundland and Labrador Oil and Gas Industries Association similarly concluded
that a natural gas industry on the Island will not exist for the foreseeable future and does
not have the potential to meet the need for or the purpose of the Project.81

40.

To summarize, Nalcor found that the cost of small-scale alternative generation would be
more than double the cost of the Muskrat Falls component of the Project.82 In addition,
large-scale integration of these sources is not technically feasible because of the limited
storage and intertie available from Newfoundland to other markets. These factors,
combined with the substantial cost of transmission upgrades that would become
necessary and the operating complexity of knitting such a web of options together,
preclude small-scale generation from being a viable alternative to the Project, or even to
meeting the domestic energy demands of the Province.83

41.

The third suggested alternative to the Project, a run‐of‐river hydroelectric development
on the lower Churchill River, is not technically or economically feasible. Run-of-river
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- 21 development, without a large reservoir, would be unable to control frazil ice and is thus
technically deficient. In addition, the lack of flow regulation would decrease the
generation flexibility of the plant that is necessary to meet the demand patterns of
consumers and ensure reliable service. This lack of flexibility would also reduce the
ability of any run-of-river development to displace existing generation technologies that
have such flexibility.84
42.

Nalcor has investigated the generation potential from combining generation sources, but
at present combining alternative energy sources is not an attractive alternative to the
Project. In fact, Newfoundland and Labrador Hydro recently assessed combined
generation alternatives in the event that the Project is not approved.85 In this process,
Newfoundland and Labrador Hydro incorporated potential hydroelectric, wind and other
developments on the Island, and combined them with refurbishment and expansion of the
Holyrood Plant which would be required to meet future demands in the absence of the
Project. The resulting scenario would cost $2.2 billion more than the Project plus the
Transmission Link, and would result in a less reliable and more GHG-intensive
electricity system than with the Project.86 Since Newfoundland and Labrador Hydro’s
mandate is to provide reliable power to all customers in the Province at the least cost with
reliable services, this combination of generation sources was determined to be an inferior
alternative to the Project.

43.

Nalcor also considered all major existing power generation facilities in the province to
determine whether capacity could be increased. All existing hydroelectric facilities were

84

EIS Vol. IA, pg. 2-20.
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- 22 determined to be optimized already. In addition, adding capacity through additional use
of expensive and high carbon emission sources such as the heavy fuel oil used at the
Holyrood Plant is contrary to the Province’s Energy Policy. It is the intent of the Project
to enable replacement of the thermal generation from the Holyrood Plant with
hydroelectric power, thereby greatly reducing GHG emissions within the Province. As
such, Nalcor found that adding generation capacity at existing generation facilities was
either not economically or technically feasible, as in the case of existing hydroelectric
facilities, or was contrary to government policy, as in the case of existing fossil fuelbased facilities such as the Holyrood Plant.87
44.

In addition, Nalcor considered opportunities to increase the efficiencies at existing
generation facilities. For some existing hydroelectric facilities, Nalcor found that it could
increase power output by one to two percent by replacing the turbines, stator rings and
wicket gates with newer equipment. This increased efficiency would amount to additional
production capacity of up to 30 MW. With the exception of these small gains, Nalcor
found no remaining energy efficiencies that could be realized and that would offer
feasible alternatives to the Project that are technically and economically feasible, even in
combination with a variety of other options.88

45.

Finally, not proceeding with the Project would mean that the projected energy needs of
the Province’s residents, municipalities and industries would be met through more costly
and GHG-intensive alternatives. As outlined above, Newfoundland and Labrador Hydro
has developed a strategy to meet future domestic demands in the event that the Project is
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- 23 not approved. This scenario requires, with certainty, the continued use of the Holyrood
Plant, which would require an investment of $600 to $800 million for scrubbers and
precipitators. Even with these scrubbers and precipitators, there are considerable
environmental effects associated with maintaining energy generation at the Holyrood
Plant.89 In addition, this “no Project” alternative would be billions of dollars more
expensive over the long term, costs that would be borne by all Newfoundland and
Labrador ratepayers, and more GHG-intensive than the Project. The No Project
alternative would also mean the loss of an important economic opportunity for the
Province, and the loss of an opportunity for the Province and the Atlantic Canada region
to reduce GHG emissions from current sources of power with a new source of clean
renewable power.90 This alternative meets neither the purpose nor the need for the Project
and leaves Newfoundland and Labrador in a much worse position in the future.
46.

The Helios Centre suggested several possible alternatives to the Project, such as
converting oil facilities to natural gas and integrating the existing Holyrood Plant with
new wind generation.91 However, the Helios Centre’s representative, Mr. Raphals,
conceded that he is largely unfamiliar with the electricity system in Newfoundland and
Labrador.92 The Helios Centre also presented no evidence to suggest the feasibility of
these options for meeting future energy demand in the Province. In addition to fully
understanding how the electrical system in NL works, Nalcor has also spent considerable
time and effort evaluating generation options in the Province and has fully assessed all
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- 24 potential alternatives to the Project. Nalcor submits that no evidence has been submitted
to suggest that it has overlooked any possible alternatives to this Project or that any of the
alternatives to the Project that were suggested during the hearing are supported by an
assessment of the Newfoundland and Labrador electrical system and how it operates.93
47.

In summary, the Project is the only option for Nalcor to meet the identified needs and
purpose and also comply with the Electrical Power Control Act, 1994. It will satisfy
forecasted growth in electricity demand on the Island at far less cost and with far more
reliability than maintaining the existing isolated grid. It will allow the Province to invest
revenues from non-renewable resources into long-term renewable resources. It will
provide the Province with significant long-term revenues, in addition to other economywide benefits, it will develop this valuable asset for the benefit of the Province, and
finally, it will accomplish all of this with a relatively small environmental footprint.94

(iii)
48.

Alternative Means of Carrying out the Project

Nalcor also considered alternative means of carrying out the Project. Alternative means
were considered for the following aspects of the Project:
(a)

the design and siting of typical components of a hydroelectric generation facility;

(b)

approach to reservoir preparation;

(c)

transmission line route selection;

(d)

facility layout and siting;
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49.

(e)

generation facility optimization;

(f)

construction sequence;

(g)

construction labour force accommodation; and

(h)

reservoir management during operation and maintenance.95

Each of these alternative means were compared on the basis of environmental effects,
safety, capital and operating cost, reliability, energy efficiency, constructability and
schedule for construction.96 Consultation with Aboriginal stakeholders also allowed
alternative means to be considered that would reduce Project effects on sites with cultural
and spiritual importance. For example, the spiritual importance of the knoll at Muskrat
Falls led to a careful examination of alternatives that could minimize or reduce
disturbance to the site, and led to a modification of Project design to avoid drilling
tunnels through the rock knoll.97 The Project as proposed incorporates all of the preferred
alternative means of constructing and operating the Project.

III.

The Legal Framework for the Review

(i)

Scope
(a)

50.

Background of the Joint Review Panel Process

It is important to review the legal framework under which this Panel is operating,
including its roles and responsibilities and the specific requirements of a CEAA review.
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Nalcor’s Project is subject to both federal and provincial review. A federal environmental
assessment is required pursuant to section 5 of the Canadian Environmental Assessment
Act,98 since the Project will require approvals from the Department of Fisheries and
Oceans (“DFO”) under the Fisheries Act,99 as well as from Transport Canada under the
Navigable Waters Protection Act.100 A provincial environmental assessment is also
required under Part X of the NLEPA and subsections 34(1)(a) and 34(1)(d) of the
Environmental Assessment Regulations.101

52.

The federal and provincial governments jointly issued Final Guidelines for the
Preparation of the EIS (“EIS Guidelines”) on July 15, 2008.102 These Guidelines provide
a framework for the gathering of information necessary for both the provincial and
federal environmental assessment processes.

53.

On January 8, 2009, the Agreement for the Establishment of a Joint Review Panel for the
Environmental Assessment of the Lower Churchill Hydroelectric Generation Project (the
“JRP Agreement”) was concluded between the federal and provincial governments.103
This Agreement created a process for determining whether or not Nalcor has satisfied the
EIS Guidelines to the satisfaction of both levels of government. The JRP process was
explicitly intended to satisfy both the federal and the provincial environmental
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- 27 assessment requirements through a single, effective and efficient environmental
assessment process.104
54.

The JRP Agreement and the Terms of Reference appended to it set out the entire mandate
and authority of the Panel, its composition and Project review guidelines. The Panel has
no mandate outside of the JRP Agreement. It is important to note that the Panel has
jurisdiction to consider the need for the Project, the environmental effects of the Project,
mitigation that can be done to minimize environmental effects of the Project and
monitoring programs that can be undertaken to verify Project effects predictions. While
certain discussions during the hearings have been important in understanding the broader
context for the Project, the Panel has neither the mandate or authority to evaluate the
Province’s energy policy, for example, or any other policy of an entity other than Nalcor
as it relates to a review of the Project.

55.

In preparing the EIS, Nalcor fulfilled the EIS Guidelines by preparing a document based
on a robust set of data gathered and analyzed over more than 30 years, and employed the
professional judgment and experience of numerous leading experts in their respective
fields. All of this work resulted in an EIS in which there is a high degree of confidence
and certainty in the EIS predictions, despite assertions to the contrary.

56.

After the EIS was submitted in February 2009, Nalcor responded to five rounds of
information requests (“IRs”) in the 23 months that followed. On January 14, 2011, the
Panel determined that the EIS and supporting documentation provided by Nalcor were
sufficient to proceed to the public hearing phase and issued the notice of hearing.105
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Once the public hearings for the Project are concluded, the Panel must submit a report to
the federal Minister of Environment and the provincial Minister of Environment and
Conservation (the “Report”) setting out its rationale, conclusions and recommendations
with respect to the significance of the environmental effects of the Project, as well as the
mitigation of those effects and follow-up programs. Aboriginal groups will be provided
with an opportunity to discuss any concerns about the Report with government, after
which time the federal and provincial governments must decide whether or not the
Project should be allowed to proceed.

(b)
58.

Purpose of Environmental Assessments

Environmental assessment is just the first formal step towards project approval and is to
ensure appropriate environmental matters are considered early in the planning stage to
both protect the environment and to avoid the waste of resources. Section 11 of the
CEAA provides that where a federal authority requires an environmental assessment of a
project, that federal authority “shall ensure that the environmental assessment is to be
conducted as early as is practicable in the planning stages of the project and before
irrevocable decisions are made…” [Emphasis added.]

59.

Therefore, the early conduct of an environmental assessment is statutorily mandated,
which means that some detailed Project information may not be available in the EIS.

60.

One of the reasons for conducting an environmental assessment early in the planning
process is so that the environmental assessment can influence design decisions, execution
plans, mitigation and monitoring. It is well accepted in Canadian jurisprudence that
environmental assessment is a planning tool, used to help achieve the goal of sustainable
development by providing an effective means of integrating environmental factors into
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- 29 planning and decision-making processes early in the planning stages of projects.106 An
environmental assessment is intended to make reasonable predictions about what is likely
to occur not what is speculative. It does not, and cannot, be expected to predict all effects
with certainty or finality. This was confirmed by the Federal Court of Appeal in Alberta
Wilderness Association v. Express Pipelines Ltd. when it held that, “[n]o information
about the probable future effects of a project can ever be complete or exclude all possible
future outcomes”.107

(ii)
61.

The Panel’s Role under the CEAA

Under the CEAA and the JRP Agreement, this Panel must conduct an environmental
assessment of the Project by collecting and considering the evidence it considers is
necessary to make its recommendations and comply with the Terms of Reference
attached to the JRP Agreement. The JRP Agreement governs this review.

62.

Under the JRP Agreement, the Panel must consider the following:
(a)

Purpose of the Project/Undertaking;

(b)

Need for the Project/Undertaking;

(c)

Rationale for the Project/Undertaking;

(d)

Alternative means of carrying out the Project/Undertaking that are technically and
economically feasible and the environmental effects of any such alternative
means;

106
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Bow Valley Naturalist Society v. Canada (Minister of Canadian Heritage), [2001] 2 F.C. 461 (C.A.) at para. 17.
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- 30 (e)

Alternatives to the Project/Undertaking;

(f)

Extent to which biological diversity is affected by the Project/Undertaking;

(g)

Description of the present environment which may reasonably be expected to be
affected, directly or indirectly, by the Project/Undertaking, including adequate
baseline characterisation;

(h)

Description of the likely future condition of the environment within the expected
life span of the Project/Undertaking if the Project/Undertaking was not approved;

(i)

Environmental Effects of the Project/Undertaking, including the Environmental
Effects of malfunctions, accidents or unplanned events that may occur in
connection with the Project/Undertaking;

(j)

Any cumulative Environmental Effects that are likely to result from the
Project/Undertaking in combination with other projects or activities that have
been or will be carried out;

(k)

The significance of the Environmental Effects as described in items (i) and (j);

(l)

Mitigation measures that are technically and economically feasible and that would
mitigate

any

significant

adverse

Environmental

Effects

of

the

Project/Undertaking, including the interaction of these measures with existing
management plans;
(m)

Proposals for environmental compliance monitoring;

(n)

Measures to enhance any beneficial Environmental Effects;
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Need for and requirements of any follow-up program in respect of the
Project/Undertaking;

(p)

Capacity of renewable resources that are likely to be significantly affected by the
Project/Undertaking to meet the needs of the present and those of the future;

(q)

Extent of application of the precautionary principle to the Project/Undertaking;

(r)

Comments received from Aboriginal persons or groups, the public and interested
parties by the Panel during the EA;

63.

(s)

Factors related to climate change including greenhouse gas emissions; and

(t)

Proposed public information program.108

The basic test that the Panel must consider under the CEAA is whether this Project is
likely to cause significant adverse environmental effects after taking into consideration
the mitigation measures proposed by Nalcor. However, significance is not defined in the
CEAA and the Panel must rely on guidance from the CEA Agency and the courts in
making such a determination.

64.

Environmental effects are defined in the CEAA to include only those effects caused by
the Project on the physical environment, as well as socio-economic effects that are a
result of biophysical effects.109 The same definition is used in the JRP Agreement.110 As a
result, the Panel must ensure that in its review it differentiates between matters related to
the Project and matters not related to the Project.
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The CEA Agency and the courts have developed a process to systematically determine
whether there are likely to be any significant adverse environmental effects of a project:
(a)

First: The Panel must ask whether there is an effect (which is defined in the
CEAA as a “change” in the environment) on the environment caused by the
Project. Negligible residual environmental effects are those that are predicted to
result in no measurable or detectable change in the environment. If there is no
effect, the analysis stops there.

(b)

Second: If there is an effect on the environment caused by the Project, the Panel
must ask whether the effect would be adverse. If the effect is not adverse, the
analysis stops there, but the Panel can consider potential beneficial effects in
respect of an overall contribution to sustainability (for example the generation of
data to better manage wildlife conservation).111

(c)

Third: If there is an adverse effect on the environment caused by the Project, the
Panel must then ask whether that effect is significant after taking mitigation
measures into consideration. The CEAA is clear that this mitigation includes not
only that which is proposed by the Proponent but mitigation that will be
undertaken by regulators and government agencies as well.112 Significance is
determined based on the magnitude of the effect, its geographic extent, its
duration or frequency, the extent to which the effect is reversible or irreversible,

111
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CEA Agency Reference Guide: Determining Whether a Project is Likely to Cause Significant Adverse
Environmental Effects, Section 4.1.
CEAA, s. 37(2.1).
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- 33 and the existing ecological context.113 If the adverse effect is not significant, then
that effect is only considered in terms of cumulative effects.
(d)

Fourth: Finally, if the Panel has determined there is a significant, adverse,
environmental effect after taking into consideration mitigation measures, the
Panel must consider whether, based on the evidence before it, the significant
adverse environmental effect is “likely” to occur. For example, a dam break might
be significant but it is very unlikely. One must remember that mitigation and
adaptive management measures are important here, because they may render a
potentially significant adverse environmental effect “not likely” to occur.114 As
the Federal Court of Appeal stated in Alberta Wilderness Association v. Express
Pipelines Ltd., there can be no purpose in considering purely hypothetical
environmental effects when it is known and proposed that such effects can and
will be mitigated by appropriate measures.115 The Panel, when considering the
claims and assertions by the interveners of the risk of significant environmental
effects, must look at whether those claims are founded on real and critically tested
evidence and whether those effects are likely to occur.

66.

In order for there to be a “likely significant adverse environmental effect” the answer to
all four parts of this test must be “yes” – it is a conjunctive test.
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This process for determining the significance of potential project effects was confirmed
by Linden J. in Bow Valley Naturalists Society v. Canada (Minister of Canadian
Heritage):
The [CEA Agency’s 1994 Reference] Guide suggests that the evaluation
consists of three determinations. First, the responsible authority must determine
whether or not the environmental effects are adverse. Second, it must decide
whether or not they are significant. In deciding whether or not the effects are
significant, the Agency's [1994 Reference Guide] suggests that the following
factors be taken into consideration: magnitude of the adverse environmental
effects; geographic extent of the adverse environmental effects; duration and
frequency of the effects; degree to which the adverse environmental effects are
reversible or irreversible; and ecological context. The Reference Guide also
suggests that the adverse environmental effects may be significant if they occur
in areas or regions which have already been adversely affected by human
activities; and/or are ecologically fragile and have little resilience to imposed
stresses. Third, it must be decided whether these significant effects are likely to
occur.116

68.

This guidance provides a framework for determining significance of a project’s potential
environmental effects.

69.

When assessing the significance of a likely and adverse effect, based on the above
criteria, the Panel must consider significance in the context of both the Project’s potential
benefits and the larger ecosystem and socio-economic perspective. In its Final Report, the
Joint Review Panel for the Mackenzie Gas Project stated that:

There may well be impacts on regions or communities that would be significant
to those regions or communities but which the Panel, in its collective judgment,
has concluded are not significant in the context of its overall Mandate. There
may well be impacts on individuals that, from an individual perspective, would
be significant but which, again, the Panel might conclude would not be
significant in the broader context.117

70.

Therefore, in considering which Project adverse effects may be significant, the Panel
must always weigh that decision in the terms of the larger Project and whether a local or
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- 35 limited effect is in fact significant in the broader context of the long term benefits of the
Project.
71.

The idea that there are degrees of importance which must be considered when
determining significance under the CEAA has been acknowledged by Canadian courts.
In Alberta Wilderness Association v. Express Pipelines Ltd., the Federal Court of Appeal
stated:
[T]he principal criterion set out by the [CEAA] is the “significance” of the
environmental effects of the project: that is not a fixed or wholly objective
standard and contains a large measure of opinion and judgment. Reasonable
people can and do disagree about the adequacy and completeness of evidence
which forecasts future results and about the significance of such results without
thereby raising questions of law.118 [Emphasis added.]

72.

Ultimately, the Panel must ask itself whether any likely adverse environmental effects are
significant in relation to both the size and scope of the Project, and the size and scope of
the environment in which the Project will be carried out.

73.

In addition, the Panel must be aware that a significance determination under the CEAA
does not require absolute certainty with respect to the potential effects of the Project. By
their nature, environmental assessments will never achieve finality or certainty because
they are performed early in project planning and are designed to be predictive. This was
confirmed by the Federal Court of Appeal in Alberta Wilderness Association v. Express
Pipelines Ltd. (also see the citation immediately above at Paragraph 71):
No information about the probable future effects of a project can ever be
complete or exclude all possible future outcomes..119

74.

In that case, the Court confirmed the Final Report of the Joint Review Panel for the
Express Pipeline Project which had concluded the project in question was not likely to

118
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- 36 result in significant adverse environmental effects, despite the fact that additional
baseline studies were required,120 several proposed mitigation strategies were
unproven,121 several proposed mitigation and follow-up programs were not yet finalized
and lacked detail,122 and that there was potential for unanticipated environmental effects
of the project.123
75.

Similarly, the CEA Agency states in its OPS on adaptive management that:
Due to factors such as the complexities of ecosystems and difficulties predicting
details of future development, all [environmental assessments] involve some
level of uncertainty regarding the identification of environmental effects, the
assessment of their significance and the effectiveness of mitigation measures.
The [Canadian Environmental Assessment] Act implicitly recognizes
uncertainty by requiring a follow-up program for all projects that undergo an
assessment by comprehensive study or a review panel.124

76.

The same conclusion was reached in Pembina Institute for Appropriate Development v.
Canada (Attorney General), whereby Tremblay-Lamer J. clarified that a Joint Review
Panel’s recommendations will not necessarily be flawed simply because insufficient
evidence is available to eliminate all uncertainty. Tremblay-Lamer J. held that it would
be impossible to conduct an environmental assessment in the planning stages of a project
if a Joint Review Panel were required to eliminate all uncertainty or if it were precluded
from commenting on follow-up measures.125 Similarly, the Joint Review Panel for the
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unreasonable at the environmental assessment stage of project planning and design,
especially if they relate to future information that can only be obtained if the proponent
were able to proceed with advanced project planning.126
77.

Therefore, uncertainty is expected in the environmental assessment phase of projects and
this should not in and of itself prevent the Panel from determining that the Project is not
likely to result in significant adverse environmental effects. Nalcor submits that its
baseline studies for this Project are more than sufficient for the purposes of determining
the potential significance of the Project’s effects. In fact, the breadth of baseline studies
for this Project are unprecedented for environmental assessment in the region, given the
long history of planning for hydroelectric developments in the lower Churchill River.127
When this Panel considers Nalcor’s evidence in light of the framework outlined above,
the evidence submitted by Nalcor supports the conclusion that the Project is not likely to
cause any significant adverse environmental effects.

(iii)
78.

Panel’s Role (provincial)

In addition to the requirements under the CEAA, the Panel is required to satisfy the
requirements of the NLEPA and the Environmental Assessment Regulations. Sections 64
to 66 of the NLEPA require the Panel to submit a report to the provincial Minister of the
Environment and Conservation summarizing the issues raised during the environmental
assessment process and containing the Panel’s recommendations relating to the Project,
including any mitigation measures and follow-up programs.

126
127

CEAA-NEAA Joint Review Panel, Voisey’s Bay Mine and Mill Environmental Panel Report, (1999) at s.17.2
Perry Trimper, CEAR 923 at pg. 10; Colleen Leeder, CEAR 1086 at pg. 8.
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In making such recommendations, the Panel is guided by section 46 of the NLEPA,
which sets out the purpose of the provincial environmental assessment requirements,
namely to:

80.

(a)

Protect the environment and quality of life of the people of the province; and

(b)

Facilitate the wise management of the natural resources of the province.

This Project is rare for resource development projects in that it will protect part of the
environment by displacing GHG’s from other carbon based generating facilities.128
Furthermore, the potential environmental effects of the Project have been thoroughly
assessed and the evidence supports the view that those effects can be managed to protect
the environment.

81.

The quality of life of the people of the Province will not only be protected but will be
improved by the Project, both through direct income and through increased government
services that will be funded by revenues from the Project and the services it will fund.
This Project represents a significant long-term economic opportunity for Newfoundland
and Labrador that will provide benefits for many generations to come.

82.

Finally, this Project epitomizes wise management of the Province’s natural resources.
The Province’s 2007 Energy Plan formulated the need to develop renewable resources in
the Province and specifically the hydroelectric potential of the lower Churchill River.
This Project will involve re-investing revenues from non-renewable energy sources in the
Province such as offshore oil and gas into long-term renewable energy generation.
Developing the Project will not only allow the province to replace existing non-

128

Response to IR JRP.85(d) at pg. 5.
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provincial government with substantial income that it can use to further improve the
wellbeing of all residents of Newfoundland and Labrador.
83.

Without the Project, the projected energy needs of the Province’s residents,
municipalities and industries would be met through more costly and GHG-intensive
alternatives. Labrador in particular would not be able to attract as much future
development, and this would prevent a diversification of the region’s economy. In
addition, the Province would lose a tremendous opportunity to generate prosperity for
present and future generations and to create long-term revenue with which to fund social
programs across the Province. The development of this long term renewable source of
energy – and revenue – is consistent with the “wise management of the Provinces
resources”.

84.

Nalcor submits the evidence supports a conclusion that the Project is not likely to result
in any significant adverse environmental effects, based on the test under the CEAA, and a
recommendation by the Panel that this Project should be allowed to proceed under the
NLEPA.

C.

CONSULTATION

85.

Seeking public and stakeholder input is a core principle of Nalcor’s management
approach and is a requisite component of both the CEAA and NLEPA environmental
assessment processes under the EIS Guidelines.

86.

Nalcor’s predecessor initiated a public consultation program for this Project more than
five years ago in November 2005 in a meeting in Happy Valley-Goose Bay between the
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of the public.129 In that meeting, Nalcor’s predecessor made clear that public consultation
was to be an important component of the Project planning process and committed to
ongoing, continuous, and meaningful consultation with the people of Labrador regarding
this Project.130
87.

Since then, Nalcor has ensured that all stakeholders, including members of the public,
have received up-to-date information on the Project and have had opportunities to
respond and provide input into Project planning.

88.

Nalcor has responded to issues and concerns through a collaborative and consultative
process.131

(i)
89.

Public

Consultation with the general public has been done through open houses in several
communities, numerous technical workshops, direct meetings with specific stakeholder
groups, and meetings with educators and educational agencies, as well as through
maintaining a public website, sending out electronic news notifications and project
newsletters, establishing a community information centre in Happy Valley-Goose Bay,
distributing posters and information sheets on major Project issues, and making public
advertisements and speeches about the Project.132 There has been no lack of consultation.
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EIS, Vol. IA, pg. 7-5.

130

EIS, Vol. IA, pg. 7-5.
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EIS Vol. IA, pg. 7-8.
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EIS Vol. IA, pgs. 7-2 to 7-8.
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Issues that were raised by the public during the public consultation process were
diligently recorded and were presented in the EIS.133 These issues directed Nalcor’s
Project-planning efforts and wherever possible, these issues were resolved.

91.

Nalcor’s consultation efforts to inform the public about the Project and gather public
feedback is ongoing and will continue throughout the life of the Project.

(ii)
92.

Aboriginal Groups, Communities and Organizations

Several Aboriginal groups made submissions during the hearings in relation to their
Aboriginal rights and title.134 It is important to clarify the purpose of the environmental
assessment and the JRP process in relation to Aboriginal rights and title, as well as where
this process fits into the broader Crown duty to consult with Aboriginal groups.

93.

In Haida Nation v. British Columbia (Minister of Forests), the Supreme Court of Canada
found that the honour of the Crown may require it to consult, and where appropriate,
accommodate Aboriginal rights in the context of an unresolved land claim.135 This duty
may be triggered where the Crown is being asked to issue regulatory and environmental
approvals for a resource project, in which case the Crown may be required to consult with
Aboriginal peoples prior to making its decision.

94.

Aboriginal rights fall along a spectrum with respect to their degree of connection with
their land. At one end of the spectrum are practices, customs and traditions that are
integral to the distinctive Aboriginal culture of the group claiming the right, such as
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EIS Vol. IA, table 7-4, pg. 7-8 to 7-9.
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For example, Innu Nation, CEAR 706 at pg. 98; NunatuKavut, CEAR 707 at pg. 3; Nunatsiavut Government,
CEAR 730 at pg. 147.
135

2004 SCC 73 at para. 25.
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the use of the land, such as harvesting, fishing and trapping, are somewhere in the
middle. Aboriginal title, being an indefeasible-like interest in land, is at the other end of
the spectrum. The scope of the Crown’s consultation obligation is proportionate to the
strength of the asserted right or title, and the seriousness of the impact of the proposed
decision on the exercise of traditional rights.136
95.

As a result, the scope of the duty to consult will differ with the circumstances under
consideration. Where a proposed project will have minimal impact on the exercise of
traditional rights, a multi-lateral public consultation process may be sufficient. For
example, the Chief of Matimekush-Lac John indicated during the hearing that the mere
fact of being invited to the panel hearings constituted adequate consultation in the
circumstances for his community.137 Conversely, where the potential impact is greater,
more substantive consultation may be required by the Crown.

96.

The duty to consult does not require a project proponent to offer any particular form of
accommodation to Aboriginal groups, nor does it provide any Aboriginal group with an
effective veto over a proposed project.138 Some communities have asserted that consent
is required for the Project to go ahead,139 relying notably on the Supreme Court of
Canada decision in Delgamuukw v British Columbia.140 Nalcor submits that such an
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2004 SCC 73 at para. 39.
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Chief Réal Mackenzie, CEAR 1221 at pgs. 159-160.
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2004 SCC 73 at para’s 47 to 49.
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For example, Patricia Utman, CEAR 1220 at pgs. 27-28, 32 and 35; Armand Mackenzie, CEAR 1220 at pgs. 39
and 40; Elizabeth Ashini, CEAR 1220 at pg. 63; Chief François Bellefleur, CEAR 1220 at pg. 150; Chief JeanCharles Piétacho, CEAR 1220 at pg. 320; Submission from the Conseil Innu Takuaikan Uashat mak Maniutenam, CEAR 1228 at pgs. 2 and 8.
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circumstances as it only applies to questions where Aboriginal title exists. Further, it
would be inappropriate to require Nalcor to enter into Impact Benefit Agreements
(“IBA’s”) with every Aboriginal group with asserted or established rights in the region
(unless that obligation is within a settled Land Claim Agreement and required pursuant to
the terms of that Agreement), as was suggested by Todd Russell during the hearings.141
The Nunatsiavut Government, in CEAR 1300 has recommended that the Panel require
Nalcor to enter into an “Accord” with it. Nalcor disagrees with such a recommendation.
First there is no basis in law for such a recommendation and would provide a de facto
veto to the Nunatsiavut Government.

More importantly, Nalcor’s obligation is to

consider the impact of the proposed project on the current use of land and resources for
traditional purposes. Nalcor has done that work and no significant impacts have been
predicted. Further, Nalcor has committed to mitigation and monitoring plans to verify
those predictions – in consultation with the Nunatsiavut Government.
appropriate action for Nalcor to take.

That is the

Finally, such an accord constitutes

“accommodation” and as such is the obligation of the Crown – but only in the event the
impacts of the Project are determined to be of such a serious nature as to require
accommodation. Also, such a recommendation is beyond the authority of the Panel to
make under the terms of the JRP and no such obligation exists under the terms of any
executed Land Claim Agreement.
97.

The Innu, in CEAR 1320, have suggested that an “over lap agreement” with the
Nunatsiavut Government exists in relation to 12-E lands wherein the Nunatsiavut
Government’s consent to development within those lands cannot be unreasonably
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Todd Russell, CEAR 1163 at pgs. 279 and 280.
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agreement exists, it is a bi-lateral agreement entered into between the Innu and the
Nunatsiavut Government and it has not been approved by either the Federal or Provincial
Crown therefore it does not form part of any existing or settled Land Claim Agreement.
As a result, no consent is required.
98.

Pursuant to the JRP Terms of Reference, which were appended to the JRP Agreement
and which define the parameters of the Panel’s authority in relation to the Project, the
Panel has the mandate to invite information from Aboriginal persons or groups, including
information related to the nature and scope of potential Aboriginal rights or title in the
area of the Project, and to prepare a report to be delivered to the Provincial and Federal
governments for their consideration. However, the JRP does not have the authority to
make any determination in relation to:
(a)

the validity or the strength of any Aboriginal group’s claim to aboriginal rights
and title or treaty rights;

(b)

the scope or nature of the Crown’s duty to consult Aboriginal persons or groups;

(c)

whether Canada or Newfoundland and Labrador has met its respective duty to
consult and accommodate in respect of potential rights recognized and affirmed
by s. 35 of the Constitution Act, 1982; or

(d)
99.

the scope, nature or meaning of the Labrador Inuit Land Claims Agreement.142

Therefore, the Panel’s authority relates to assessment of potential environmental effects
of the Project on the current uses of land by Aboriginal persons for traditional purposes.
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CEAR 106 at pg. 10.
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JRP does not have jurisdiction to make determinations on the strength of a particular
Aboriginal claim, nor does it have any authority relative to how the Crown’s duty to
consult may be satisfied – such as requiring any particular form of accommodation with
any specific Aboriginal group including the imposition of an IBA.
100.

Nalcor’s consultation obligations are set out in section 4.8 of the EIS Guidelines, which
requires Nalcor to consult specifically with several named Aboriginal groups, those being
the Innu Nation, NunatuKavut (formerly known as Labrador Métis Nation), the
Nunatsiavut Government, and the Quebec Innu communities of Pakua Shipi, Unamen
Shipu, Nutashkuan, Ekuanitshit, Uashat mak Mani‐Utenam, and Matimekush‐Lac John.
Nalcor consulted with each of these groups, as well as the Naskapi Nation of
Kawawachikamach. The specific details of Nalcor’s consultation efforts are
comprehensively described in its responses to IR JRP. 1/1S, IR JRP. 2/2S, IR JRP. 151,
the Consultation Assessment Report (“CAR”), the response to CAR comments and the
monthly consultation updates.

101.

Section 4.8 of the EIS Guidelines also specifies the extent of Nalcor’s role in the
consultation process, which is to:
(a)

Familiarize each group with the Project and its potential environmental effects;

(b)

Identify any issues of concern regarding potential environmental effects of the
Project; and
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Identify what actions Nalcor is proposing to take to address each issue identified,
as appropriate.143

102.

Nalcor’s duty to consult is thus grounded in the requirement for it to assess all potential
environmental effects of the Project, including potential impacts on the exercise of
Aboriginal rights and title. The EIS Guidelines do not affect the Crown’s duty to consult,
which must be satisfied by the Crown prior to making a final decision on this Project.

103.

Nalcor adopted a three-step approach to consulting with each of these Aboriginal
communities, in order to meet its obligations at law and under the EIS Guidelines:
(a)

First, Nalcor attempted to familiarize each community with the Project and with
the Project’s potential environmental effects;

(b)

Second, Nalcor provided opportunities for each community to inform Nalcor of
any issues of concern to them surrounding the Project or of any traditional or
contemporary land or resource uses that could be affected by the Project; and

(c)

Finally, Nalcor proposed actions to address those issues of concern, wherever
such actions were appropriate.144

104.

Nalcor undertook a variety of efforts to develop a clear understanding of Aboriginal
interests, values, concerns, contemporary and historic activities, Aboriginal traditional
knowledge and important issues facing each Aboriginal group pursuant to Section 4.8 of
the EIS Guidelines. These efforts included:
(a)

Providing information and ongoing updates regarding the Project;
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CEAR 098 at pg. 41.
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Consultation Assessment Report, Supplement to Nalcor’s Response to IR JRP.151, at pg. 1-1.
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Meeting or offering to meet with each Aboriginal group, community or
organization to discuss any potential issues of concern relating to the potential
environmental effects of the Project;

(c)

Offering to come to each of the communities or meet with the group or
organization to present a Plain Language Summary on the Project, including a
description of the Project, the predicted Project effects and their significance, and
proposed mitigation of Project effects;

(d)

Providing fact sheets on topics such as: aquatic studies, historic resources,
reservoir formation, methylmercury, greenhouse gas emissions and construction
workforce;

(e)

Hosting open house information sessions on the Project;

(f)

Offering technical workshops on various aspects of the Project (e.g.,
methylmercury, energy alternatives and fish habitat compensation);

(g)

Providing or offering to provide information in relation to training and
employment opportunities;

(h)

Where appropriate, entering or offering to enter into formal consultative
arrangements (including providing capacity funding) to facilitate the collection of
land and resource use data in the Project Area and to identify issues of concern;
and,

(i)

Offering to undertake a Summer Consultation Program, including the
employment of local community consultation officers, to collect land and
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interests, values, concerns, contemporary and historic activities, Aboriginal
traditional knowledge and issues in relation to the Project.145
105.

Any issues of concern regarding potential environmental effects of the Project as well as
mitigative actions Nalcor proposes to take to address each issue identified, as appropriate,
are primarily contained in the CAR and the response to CAR comments. Many of the
Quebec Innu groups raised issues related to rights and title which are beyond the scope of
Nalcor to resolve.

106.

Ekaunitshit raised the issue of Project splitting in consultation and in its most recent
submission to the Panel (CEAR 1325). As the panel is aware that matter was dealt with
by the CEAA Agency in CEAR 598. The Panel’s obligation is to conduct an assessment
of the Project as scoped, if Ekaunitshit is unhappy with the scoping of the Project there
are venues for them to pursue that concern.

107.

In respect of its obligations under the Guidelines, Nalcor gathered Aboriginal Traditional
Knowledge about the existing environment in the Project Area, past and current use of
the environment, and values about how things should be and what is the proper thing to
do in relation to the environment.146 Nalcor incorporated this Traditional Knowledge into
its understanding of the current environment, how potential environmental effects of the
Project were measured, including cumulative effects, and alternative means of carrying
out the Project. For example, the spiritual importance of the knoll at Muskrat Falls
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disturbance to the site.147
108.

Although not a requirement of the EIS Guidelines, in addition to the ongoing provision of
Project-related information, Nalcor also offered to enter into formal consultative
arrangements with several Aboriginal communities. This offer was intended to provide
funds to assist these communities in providing Nalcor with information about their
traditional and current uses of land and resources, concerns and interests as required by
the EIS Guidelines.

109.

The provision of funding and formal consultative agreements are not required by law or
the EIS Guidelines, nor are they necessary for Nalcor to meet its consultation obligations.
For each community that was unwilling to accept capacity funding agreements or avail
itself of the opportunity to enter into a formal consultation agreement with Nalcor, Nalcor
still provided them with Project-related information, gave them opportunities to provide
information regarding any potentially adverse effects of the Project on their land and
resource use in the Project Area, and consistently reiterated Nalcor’s commitment to
engage in discussions regarding mitigation measures should that community provide such
information. Nalcor has reiterated that ongoing commitment throughout the hearing
process to the various groups.

110.

The CAR contains a detailed analysis of each community and relies on an exhaustive
literature review, including studies completed by the Conseil des Atikamekws et des
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same studies in their presentations, including the CAM study.148
111.

Nalcor gathered all available information on each community’s land and resource use in
order to assess potential impacts of the Project on the exercise of Aboriginal rights of that
community.149

112.

Based on all of the information available to it, Nalcor concluded that, with the proposed
mitigation measures, the Project is not likely to result in significant adverse effects on the
current use of land and resources by Aboriginal persons for traditional purposes. For
example, in respect of the concerns related to potential impacts on caribou raised by
many of the Quebec Innu groups, that is addressed in the projects potential impacts on
caribou below.

113.

Nalcor has made every reasonable effort to comply with sections 4.8 and 4.4.4.4 and
associated sections of the EIS Guidelines to familiarize the named Aboriginal groups,
communities and organizations with the Project and its potential environmental effects,
and to identify issues of concern and appropriate mitigative actions, if any, in response to
such concerns. Nalcor has submitted detailed summaries of its Aboriginal consultation
efforts in its EIS, in several responses to IRs,150 and in its monthly consultation reports to
the Panel.151 Handrigan J. for the Supreme Court of Newfoundland and Labrador recently
assessed Nalcor’s consultation efforts for the Project in relation to the NunatuKavut
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François Lévesque, CEAR 1209 at pgs. 59 and 94; Chief George Bacon, CEAR 1209 at pg. 106; Chief Réal
Mackenzie, CEAR 1221 at pgs. 107-108.
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He further

concluded that while “[p]erhaps more could have been done to hear and address [the
NunatuKavut’s] concerns but I cannot say what it would have been”.153 Nalcor agrees
and submits that its consultation efforts with all Aboriginal groups and communities have
met and exceeded those required by the EIS Guidelines and by law. In addition, Nalcor
will continue to provide opportunities for Aboriginal groups, communities or
organizations to provide information and discuss their concerns with Nalcor throughout
the life of the Project.

D.

SPECIFIC ISSUES RAISED IN HEARING

114.

The key issues raised during the course of these proceedings can generally be put into
seven categories:
(a)

Economic Issues;

(b)

Methodological Issues;

(c)

Technical Issues;

(d)

Environmental Issues;

(e)

Socio-economic and Cultural Issues;

(f)

Cumulative Effects; and
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NunatuKavut Community Council Inc. v. Newfoundland and Labrador Hydro-electric Corporation (Nalcor
Energy), 2011 NLTD (G) 44 at para 42.
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115.

Adaptive Management, Monitoring and Follow-Up.

Although some of these issues were raised and discussed at the hearing, the discussion of
these issues did not, in any meaningful way, challenge the quality, credibility or certainty
of the Project, or the conclusions reached in Nalcor’s EIS, the supporting material filed in
response to the Panel’s IRs, and during the course of the hearing.

I.

Economic Issues

116.

The economic details of the Project were called into question on several occasions during
the hearings, most notably through the Panel’s March 21, 2011 information request of
Nalcor. Nalcor stresses that in accordance with the CEA Agency’s OPS on need, purpose
and alternatives, the Panel’s consideration of these issues should not be an audit of the
economics of the Project; that obligation is the responsibility of the Province as the sole
shareholder of Nalcor and in consideration of the Province’s objectives as set out in its
energy policy. The Panel’s mandate is to consider the need, purpose and rationale so it
can better understand the objectives the Proponent is trying to achieve with the
development of the Project, and whether the Proponent has considered alternatives to the
proposed Project that achieve those objectives.154

117.

Nonetheless, assertions were made in the hearing that the Project is not financially viable
and that Nalcor has overestimated future electricity prices in export markets.155 These
assertions are absolutely incorrect. Given the long lifespan of the Project, anticipated
long-term growth in energy demand in the North American markets available to the
Project (especially for green and dispatchable power, such as that offered by the Project),
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emissions, power from this Project will be desirable and competitive for generations to
come.
118.

Nalcor, under the terms of its agreement with Emera, has access to firm transmission
capacity through and into the Nova Scotia, New Brunswick, and New England
markets.156 These markets exist and are accessible for the power from the Project. The
New England electricity market is both structured and liquid which simply means that the
market exists and power can be bought and sold in that market without impediment.
Market supply bids are matched to load in order of increasing cost until the supply is
sufficient to meet the total load in the market. At that point, all supply bids receive the
“market clearing price” for their supply. Given the very low marginal cost of
hydroelectric generation, Nalcor will be able to access this market with a very high
degree of certainty.157

119.

The economic justification for the Project is evidenced by the Muskrat Falls component
alone. As previously stated, the Island of Newfoundland is expected to face a capacity
deficit beginning in 2015. Nalcor evaluated various options for fulfilling this future need
on the Island, and Muskrat Falls together with the Transmission Link between Labrador
and the Island would cost the Province $2.2 billion less than maintaining and expanding
the existing isolated Island system.158 This conclusion factors in the addition of new
renewable energy sources on the Island, as well as conservation and demand side
management. It also holds true regardless of whether Nalcor is able to sell a single
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that Nalcor sells in other jurisdictions, either from Muskrat Falls or Gull Island, this
economic justification for the Project is only strengthened.
120.

Further concerns were raised that Nalcor had insufficient transmission options available
to it in order to fully develop the Project.160 That is incorrect and unsupported by the
facts. Nalcor submits that it has multiple transmission options available to it for the
Project. These options include transmission through Quebec in accordance with HydroQuebec’s Open Access Transmission Tariff (“OATT”) and the Transmission Link
proposed by Nalcor and that is now under environmental assessment and further
transmission connections to Atlantic Canadian markets.

121.

Hydro-Quebec, as a participant in the US wholesale electricity markets, has an obligation
to provide open, non-discriminatory access on its transmission facilities. Hydro-Quebec’s
OATT, the rules and procedures for obtaining and providing transmission service, is
modelled on U.S. Federal Energy Regulatory Commission (“FERC”) order 888 which
requires transmission service providers such as Hydro-Quebec to provide service that at
least meets minimum terms and conditions of non-discriminatory service comparable to
those that it receives itself from other transmission providers. Pursuant to HydroQuebec’s OATT and US market participation rules, Hydro-Quebec cannot refuse access
on its transmission facilities to Nalcor or any other eligible transmission customer.
Nalcor’s subsidiary, Newfoundland and Labrador Hydro currently has a transmission
service agreement with Hydro-Quebec for 265 MW on Hydro-Quebec’s transmission
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Newfoundland and Labrador Hydro has filed complaints to the Régie de L’énergie (the
Régie), Quebec’s energy regulatory agency, in relation to Hydro-Quebec’s treatment of
one of these requests. The Régie did not rule in Newfoundland and Labrador Hydro’s
favour in these complaints proceedings; however, the rules of non-discriminatory
transmission service apply in Quebec and Nalcor will pursue all actions necessary to
obtain transmission service for the Project in accordance with these rules and US market
participation requirements.162
122.

Finally, questions were asked in the hearing about the profitability or economic viability
of the Project.163 It is important to note that the environmental assessment is part of the
planning for the Project; the ultimate decision to proceed with the Project will be made
by Nalcor and its shareholder, the Province, when it has the then current information,
including the extent and nature of any conditions that attach to the Project’s approval, as
well as the terms upon which it is able to obtain financing for the Project. Regardless of
the outcome of the environmental assessment process, the Project will not be constructed
unless Nalcor and its shareholder, the Province, conclude that the Project is economic and
required to fulfill the Province’s long term goals.164 That decision can only be based, as it
is in respect of every project, on the prevailing economic conditions at the time of
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This sanction process is consistent with all major

projects.165
123.

Mr. Raphals, in particular, on behalf of the Grand River Keepers, was critical of the
information provided by Nalcor.

With respect, the information Mr. Raphals was

requesting and interested in may be appropriate for a Public Utilities Board rate-setting
excercise but is not useful to an environmental assessment in relation to whether a project
is in the public interest. Further, the information that was provided by the proponent, as
pointed out by Mr. Hull, may put Nalcor at a disadvantage when it seeks financing in the
capital markets (Wednesday April 13th session, no transcript reference available at time
of submission). Any suggestion that additional information was required or relevant to a
consideration of the need for the project is without merit. Further detail at this point
would simply put Nalcor at a significant disadvantage in obtaining competitive
commercial arrangements.
124.

Mr. Raphals also seemed to suggest that once the capital costs of the project were
recovered, the province might require that power rates be reduced to reflect actual
operating costs. The inference being that the Project’s benefits would thus also be
reduced. His analysis is incorrect. The issue of whether the pure economic benefit from
the Project should flow to the ratepayers or the taxpayers is a matter for the Government
of the Province of Newfoundland and Labrador to determine. The fact is, however, that
the economic benefit of the Project exists in either case and is clear in the evidence (see
CEAR 1148 among others for example). It will be up to the Province to determine
whether that benefit is shared with the people of the Province through rate protection or
whether the benefit accrues to the taxpayers as a whole and is spent on sustaining and
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CEAR 1148 at pg. 11.
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only how that benefit is allocated. Mr. Bennett pointed that out in his comments to the
panel, saying that decision (of how the benefits from the project are allocated) is
ultimately up to the Province, not Nalcor. (Gilbert Bennett, Wednesday April 13th
session, Transcript reference not available at time of submission).
125.

Based on market conditions that exist today, the Muskrat Falls component of the Project
is required to meet demands in the Province and will provide Nalcor’s shareholder with
standard rates of return even if none of the surplus power from Muskrat Falls is sold into
export markets.166 The projected rates of return for the Gull Island component are even
greater, and the market for this power exists as well.167 At the request of the Panel,
Nalcor confirmed that both components of the Project will achieve reasonable rates of
return even if the capital cost is greater than expected and export sales are lower than
predicted.168 Therefore, Nalcor is certain that both components of the Project will be
economic. This economic viability of the Project will be enhanced by any direct funding
from the provincial government, which it has indicated it is willing to provide,169 or any
federal loan guarantee, which both the Conservative and Liberal federal political parties
have indicated they would support.170
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Gilbert Bennett, CEAR 776 at pg. 62.
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CEAR 1148 at pg. 11.

168
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Terry Paddon, CEAR 817 at pg. 94.
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“Ignatieff: Lower Churchill hydro megaproject ‘in the national interest’” The Chronicle Herald. (April 4, 2011)
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Methodological Issues
(i)

126.

Completeness of EIS

Some interveners, including regulators, have submitted that Nalcor’s effects conclusions
remain uncertain and that additional baseline studies are required.171 To the extent that a
degree of uncertainty is inherent in environmental assessments and that more detailed
baseline studies are required in order to develop the specifics of monitoring and
mitigation programs, Nalcor agrees. However, Nalcor disagrees that there is any
additional information that is required in order to make robust predictions as to whether
or not the Project will likely result in significant adverse environmental effects. As
discussed above, the purpose of an environmental assessment is to identify potential
effects of a project before final decisions are made. The level of information required to
support such an assessment should correspond to the level of planning expected at this
stage of a project’s development.

127.

The information and data relied upon for this environmental assessment is extensive and
comprehensive. Nalcor has been able to rely on over 35 years of studies for this Project,
which is unprecedented for environmental assessments in Labrador,172 and has conducted
thorough surveys and fieldwork over many years to supplement and reinforce earlier
findings. Nalcor prepared its EIS in accordance with the Guidelines for the EIS issued by
the Panel. It has also worked closely with all relevant regulators to ensure that its
methodologies and effects predictions are acceptable.173
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For example, Fisheries and Oceans Canada, CEAR 639.
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Perry Trimper, CEAR 923 at pg. 10.
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Nalcor has reviewed the recommendations and concerns of interested parties, and has
addressed them accordingly through thousands of pages of submissions, responses to five
rounds of IRs, through direct correspondence, and through submissions in this hearing.
In all, Nalcor has submitted over 15,000 pages of studies and assessment for this
Project.174 The EIS meets the purpose set out in the EIS Guidelines through its thorough
examination of potential environmental effects, including cumulative effects, of the
construction and operation of the Project and evaluating their significance. Potential
interactions of each Project activity on each Key Indicator (“KI”) were considered and
properly assessed.175 Nalcor’s effects predictions incorporated the precautionary
approach and relied on proven technologies and approaches to modeling.176

129.

Nalcor is confident in its effects predictions as a result of: the level of detail available for
the Project; the extensive sampling and baseline data that was collected for the Project
over a period of several decades; knowledge of the nature and extent of potential
interactions between the Project and the environment; experience with similar projects in
the region and across the country; conservative modeling inputs that were used
throughout the assessment; Nalcor’s proposed mitigation measures; the availability of
adjacent habitat for ecological KIs; and the input of many stakeholders, including
Aboriginal groups and regulators.177

130.

Additional information is still required prior to construction. This information is required
to inform the details of mitigation and follow-up programs if the Project is approved.

174

Gilbert Bennett, CEAR 1208 at pg 312.
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CALGARY:3103447.5

- 60 This information is not required in order for the Panel to make significance
determinations or to assess the effectiveness of proposed mitigation and follow-up
programs.178
131.

To the extent that uncertainties remain in Nalcor’s effects conclusions, these uncertainties
will be addressed through detailed monitoring, follow-up programs, and adaptive
management. Nalcor has proposed comprehensive monitoring and follow-up programs to
verify the predictions made in this environmental assessment. These monitoring
programs will focus on the biophysical environment (physical, atmospheric, aquatic and
terrestrial),

the

socioeconomic

environment

(economy,

employment,

business,

communities, land and resource use and cultural heritage resources) and Project
infrastructure.179 Many of these monitoring and follow-up programs will require further
regulatory approval following the conclusion of the environmental assessment process,
and will require ongoing stakeholder consultation. These monitoring and follow-up
programs will identify any unexpected effects of the Project, and Nalcor has committed
to implement adaptive management strategies if need be to mitigate any such effects.180
132.

As discussed above, the presence of some uncertainty in environmental assessments is
well accepted and should not prevent the Panel from concluding that the Project is not
likely to result in significant adverse environmental effects. Nalcor has thoroughly
assessed the types of interactions that may occur as a result of the Project and these
interactions are not predicted to be significant.
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133.

VEC and KI Selection

Concerns were raised during the hearing in relation to the specific Valued Environmental
Components (“VECs”) and KIs that Nalcor chose for the environmental assessment and
the appropriateness of those selections.

134.

Nalcor’s methodology for the environmental assessment reflects accepted practice for
environmental assessments.181 The assessment focused on VECs, which are biophysical
and socio‐economic components of the environment that are valued by society and can be
indicators of environmental change. Since it is impractical to fully assess every aspect of
each VEC, KIs are chosen as representative indicators for certain potential Project
effects, and these KIs are fully assessed in the environmental assessment.

135.

VECs and KIs were selected for the Project through a comprehensive issues‐scoping
process, which included stakeholder and public consultation, including consultation with
Aboriginal groups.182 KIs were selected for several reasons, including if that KI was:
(a)

sensitive to Project environmental effects, based in part on existing knowledge;

(b)

important to local communities and resource users;

(c)

important regionally, provincially, nationally or internationally (e.g., it has been
designated for specific management or protection measures by regional,
provincial, national or international authorities);

(d)

associated with environmental effects on related resources and broader systems
(e.g., ecological, economic, social or cultural);
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EIS Vol. IA, pg. 9-15.
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a key linkage in a pathway between the Project and environmental effects on
VECs; and

(f)

identified as an aspect of concern during regulatory, public and stakeholder
consultation.183

136.

As a result of this issues-scoping process, VECs and KIs were chosen that allowed
Nalcor to fully assess potential effects of the Project on the environment. No evidence
has been led during this hearing that shows any gap in Nalcor’s environmental
assessment as a result of the VECs and KIs that were chosen.

(iii)
137.

Study Area Selection

Nalcor delineated the study area for the Project based on Section 4.4.2 of the EIS
Guidelines and CEAA guidance, which requires the study area to include all of the
landscape necessary to predict the environmental effects of the Project on each VEC, and
a rationale for delineating the boundaries of that study area. In developing a study area, it
is important to encompass enough area to fully assess the potential environmental effects
of a project, but not so much area that the potential environmental effects of a project are
masked.

138.

Nalcor developed “Assessment Areas” for each VEC or KI, as appropriate. The
boundaries of these areas were determined by the spatial and temporal characteristics and
distributions of the VECs or KIs and their potential interactions with the Project. Spatial
ecological boundaries were determined by the distribution and movement patterns of
biophysical components, like migratory patterns, or physical elements, like watersheds.
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including the natural or seasonal variation of the population for each species, or any
sensitive or critical periods such as spawning or migration.184 In addition to Assessment
Areas being either similar or smaller in size than study areas, they were also conservative
in that they usually encompassed only a portion of the population.
139.

While several interveners during the hearings challenged the exclusion of specific areas
downstream of the Project from these Assessment Areas, especially Lake Melville,
Nalcor has undertaken extensive studies to determine the extent of any environmental
effects downstream of Muskrat Falls that may be caused by the Project, if any. Some of
these studies used the mouth of the river at Goose Bay as the boundary of the survey
area,185 some used the Goose Bay Estuary as the downstream boundary,186 and some
included Lake Melville and beyond.187

140.

The findings of these studies all suggest that while some minor changes may occur
downstream of Muskrat Falls, the minimal changes in flow regime of the river, combined
with the diluting influence of several other tributaries into Goose Bay, will likely result in
“no measurable effects” of the Project on selected KIs downstream of Muskrat Falls
beyond Goose Bay.188 This conclusion was made separately for total suspended solids,189
total phosphorous,190 fish productivity,191 salinity,192 velocity,193 temperature,194 ice
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EIS Vol. IA, pg. 9-17.
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- 64 dynamics,195 seal distribution,196 bank stability,197 and fish habitat utilization.198 This
means that any effects or changes to the KIs downstream of the Project Area, if they
occur, are within the range of natural variability.199
141.

The same conclusion was reached with respect to changes in sediment deposits
downstream, in response to DFO’s suggestion that downstream sections of the River may
change from several shallow meandering channels to a single deep channel.200 Nalcor has
predicted that immediately downstream of Muskrat Falls, there will be a deepening of the
channel and towards Happy Valley-Goose Bay and Mud Lake, there will be an increase
in sediment.201 The effect of this increase in sediment is expected to be negligible, since
climate change modelling forecasts an increase in water depth in those sections of the
River that will offset any increase in sediment depth.202

142.

Finally, methylmercury levels will increase in plankton and in the water itself
downstream of Muskrat Falls to the mouth of the River and to the Goose Bay narrows,
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downstream of Muskrat Falls as Goose Bay.204 This conclusion was supported by Robin
Anderson’s report that was submitted by DFO.205 However, the predicted increases in
methylmercury levels in fish, both within the reservoirs and downstream, are not
expected to affect fish health or behaviour at a population level.206 In addition, these peak
methylmercury levels will return to baseline levels within 35 years.207
143.

The Nunatsiavut Government expressed concerns about effects on seals downstream of
Muskrat Falls.208 However, the research conducted by Nalcor does not indicate that seals
will be affected in any meaningful way by the Project.209 A seal abundance and
distribution survey was conducted in 2006210 concurrently with an ice dynamics study211
such that potential interaction with seals could be determined. Results of the seal study
indicated that seal use of ice in the Goose Bay and Lake Melville area for whelping and
molting is concentrated on the east end of Lake Melville. This, along with no predicted
change to ice conditions in either Goose Bay or Lake Melville, led Nalcor to conclude
that there was no interaction with the Project. To the extent that seals will be exposed to
increased mercury from the Project, the ecological risk assessments that were conducted
for river otter and Osprey inform what may apply to seals as well, who are suggested to
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- 66 consume far less fish from the Project Area than will either river otter or Osprey.212
Regardless, Nalcor has committed to conducting baseline and post-construction
monitoring of mercury levels in seals to ensure both that the mercury exposure does not
reach levels at which the seals themselves would suffer health effects, and also to inform
communities that consume seal meat of the mercury levels in that food to ensure human
health is protected.213
144.

For the purposes of the environmental assessment, Nalcor focussed on the areas where
there was the most potential for adverse effects.214 For the aquatic environment, this
assessment focussed on the reservoirs. However, it should be stressed that the delineation
of Assessment Areas for the Project will not restrict monitoring and follow-up programs
for those areas outside the Assessment Area boundaries. For example, Nalcor has
proposed a monitoring program for several locations downstream of the Assessment Area
for the purposes of monitoring ice formation, mercury concentrations, and several other
inputs to ensure that its effect predictions in the EIS are accurate, including areas where it
has predicted no effects will occur.215
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145.

Significance Determination

Several comments were made during the hearing to suggest that Nalcor’s significance
determinations were subjective and that the Project would result in significant adverse
effects from the perspective of those individuals or organizations.216

146.

In determining the significance of potential Project effects, Nalcor followed established
environmental assessment practice and guidance from the CEA Agency, as outlined
above under the Panel’s role under the CEAA.

147.

First, Nalcor identified whether or not the Project would have any interaction with each
VEC or KI. For biophysical KIs, examples of potential environmental effects included
changes in habitat, changes in health or mortality. For socio‐economic VECs, potential
environmental effects included changes in the quantity and quality of specific parameter
values such as employment, income levels and health and well‐being, or demands on
infrastructure (e.g., port or airport traffic) and for services (e.g., education, policing).217

148.

Nalcor identified possible environmental interactions of the Project based on documented
experience with previous projects and activities, decades of environmental studies for the
Project, consideration of Aboriginal traditional and community knowledge, the
professional experience and judgment of the study team, and concerns raised through the
issues scoping process.218

149.

For each possible environmental effect on a VEC or KI, an environmental effects analysis
was conducted. If the possible environmental effect could not be mitigated, and was
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VEC it was “significant”. Based on CEA Agency guidance, this determination was based
upon that effect’s magnitude, its geographic extent, its duration or frequency, the extent
to which the effect was reversible or irreversible, and the existing ecological context. In
addition and pursuant to Section 4.5.1 of the EIS Guidelines, this determination was also
presented, to the extent appropriate for each KI or VEC, in terms of timing, level and
degree of uncertainty of knowledge, the capacity of renewable resources that are likely to
be significantly affected by the Project to meet the needs of present and future
generations, the extent to which biological diversity is affected, and environmental
protection goals and objectives as set out in applicable legislation. 219
150.

Separate definitions of “significant adverse environmental effect” were created for each
VEC or KI, as appropriate.220 The definition for each represented a threshold beyond
which any changes or environmental effects resulting from the Project were considered
unacceptable. The thresholds developed for this assessment were based on guidance from
the CEA Agency,221 applicable regulatory standards and requirements, previous
environmental assessments, and the professional experience of the study team.

151.

While Nalcor does not dispute that certain Project effects may be perceived as significant
to some individual interveners, Nalcor determined significance on a broader ecosystem or
socio-economic level. In this context, Nalcor concluded that the Project is not likely to
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CEA Agency Reference Guide: Determining Whether a Project is Likely to Cause Significant Adverse
Environmental Effects, Section 4.2, and CEAR 976.
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proposed mitigation strategies.
152.

The definitions used by Nalcor to determine significance for each VEC or KI, as well as
Nalcor’s significance determinations, are discussed below under Environmental and
Socio-economic Issues.

(v)
153.

Precautionary Principle/Precautionary Approach

The precautionary principle was identified by the Panel as another “cross-cutting” issue
for the hearings that attracted concerns from interveners.

154.

Section 2.5 of the EIS Guidelines, as well as subsection 4(2) of the CEAA, requires that
Nalcor incorporate the precautionary principle into planning for this Project. Despite the
alternate interpretations of this concept put forward by some interveners during the
hearing,222 the EIS Guidelines define the precautionary principle to mean that where there
are threats of serious or irreversible damage, lack of full scientific certainty shall not be
used as a reason for postponing cost-effective measures to prevent environmental
degradation.223

155.

Nalcor has adopted the precautionary principle throughout its planning for the Project.
An example of this was the inclusion of tributary deltas in the application of fish habitat
compensation. These areas were not identified as distinct fish habitat types by the study
team based on modelling and scientific study; however, these areas were identified as
important habitat by members of the Innu Traditional Knowledge Committee.224
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disproportionately to the river’s fish production, Nalcor has proposed the reestablishment of several large tributary confluences in its Fish Habitat Compensation
Strategy225 (REF) so that this habitat type can be quickly stabilized and used by fish.226
156.

Nalcor has also incorporated a precautionary approach in its planning for this Project, as
required by section 2.5 of the EIS Guidelines. The use of a precautionary approach means
that:
(a)

Environmental effects predictions are based on conservative values or modeling
inputs and assumptions and are used to address uncertainty and propose
mitigation that will prevent and reduce adverse effects;

(b)

The lack of scientific certainty regarding the probability of an environmental
effect occurring has not been used as a reason to postpone mitigation (i.e., the
precautionary principle);

(c)

Mitigation has been proposed for Project effects, including those that are not
likely to be significant and adverse; and

(d)
157.

Follow‐up and monitoring have been proposed.227

For example, in some component studies there were limitations in the individual numbers
of certain aquatic and terrestrial species that were captured and analyzed (e.g., black bear
and burbot).228 Wherever these limitations existed, the study team applied conservative
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complete the dataset.229 Similarly, when predicting saltwater intrusion downstream of
Muskrat Falls, the study team assessed the effects associated with no compensation flow
during impoundment, when in fact there will be a 30 percent compensation flow.230 This
approach resulted in a high level of certainty regarding the prediction of environmental
effects.
158.

Some interveners in the hearing argued that the precautionary principle requires that
Nalcor be prohibited from proceeding with the Project absent certainty regarding the
Project’s environmental effects.231 This interpretation of the precautionary principle was
considered and rejected by the Federal Court of Appeal in Canadian Parks and
Wilderness Society v. Canada (Minister of Canadian Heritage).232 In that decision, Evans
J.A., for the Court, discussed both the concepts of adaptive management and the
precautionary principle at paragraphs 23-24, as follows:
On the basis of these reports, the Minister's approval of the winter road was
announced on May 25, 2001. The decision stated that any adverse
environmental impact of the road would be insignificant, both because of its
design and limited use, and because of the measures that would be taken to
monitor and mitigate any unforeseen problems through "adaptive management"
techniques.
The concept of "adaptive management" responds to the difficulty, or
impossibility, of predicting all the environmental consequences of a project on
the basis of existing knowledge. It counters the potentially paralysing effects of
the precautionary principle on otherwise socially and economically useful
projects. The precautionary principle states that a project should not be
undertaken if it may have serious adverse environmental consequences, even if
it is not possible to prove with any degree of certainty that these consequences
will in fact materialise. Adaptive management techniques and the precautionary
principle are important tools for maintaining ecological integrity [emphasis
added].
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Therefore, the precautionary principle should be used to strengthen the conclusions in an
environmental assessment, but should not be interpreted to mean that the Project should
not proceed without absolute certainty. The whole point of an environmental assessment
is to predict environmental effects at an early stage of project planning. A degree of
uncertainty is to be expected in this approach. That is why monitoring, mitigation, and
adaptive management are all important tools to ensure that the effects predictions made in
the EIS are accurate into the future. With this context in mind, Nalcor submits that it
properly applied the precautionary principle and the precautionary approach in its EIS
and in the design of the Project. DFO concurred that the precautionary principle was
incorporated into Nalcor’s assessment for the Project.233

(vi)
160.

Sustainability

“Sustainability” is another concept that was flagged by the Panel as a “cross-cutting”
issue for the hearing and that has attracted varying interpretations. Sierra Club Atlantic,
for example, has asserted that Nalcor has not incorporated sustainable development
principles into its environmental assessment, but has rather incorporated the concept of
sustainable economic development – thus placing economic benefits of the Project above
any environmental or social effects associated with the Project.234

161.

Sustainable development means “development that meets the needs of the present
without compromising the ability of future generations to meet their own needs”.235 The
Government of Newfoundland and Labrador has recognized that development of the
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- 73 hydroelectric potential of the lower Churchill River is a natural resource project that can
provide an important, long term, reliable source of renewable energy. However, the
Government also stressed that it is essential that the Project be planned and implemented
for long-term sustainability, integrating economic, environmental and social factors
effectively so that the benefits of each factor are realized for present and future
generations.236
162.

Hydroelectric development is by its nature far more sustainable than many alternative
energy developments. No resource is extracted through hydroelectric development and
the energy source or revenue stream may last for centuries in a reliable and low
operational cost environment.237 In addition, the Project will have a smaller
environmental footprint than most hydroelectric projects since it will be developed on an
already regulated river with developed upstream storage.238 Nevertheless, Nalcor planned
and designed the Project to ensure that the following three key objectives to sustainable
development were met:
(a)

preservation of ecosystem integrity, including the capability of natural systems to
maintain their structures and functions and to support biological diversity;

(b)

respect for the right of future generations to the sustainable use of renewable and
non‐renewable resources; and
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163.

attainment of desirable and equitable social and economic benefits.239

The biophysical assessment for the Project examined the ability of the Project Area to
retain biodiversity, in terms of whether the species assessed will continue to remain
viable within the lower Churchill watershed. While the Project will directly affect 16
percent of the lower Churchill River valley, with mitigation, the ecological integrity of
the atmospheric, aquatic and terrestrial environments will be maintained and will
continue to support biological diversity.240 DFO agreed that the Project is not likely to
threaten the long-term sustainability of the aquatic environment or the human activities
that depend on it.241 Environment Canada made similar conclusions regarding the
terrestrial environment (30 March 2011).242

164.

To protect the right of future generations to have continued access to renewable and
non‐renewable resources, the Project approach to planning has been to respect existing
uses of the lower Churchill River and to provide for continued access, as demonstrated in
the socio‐economic assessment.243 This socio-economic assessment concluded that the
Project will not restrict or degrade current land and resource use in the Assessment Area
to the extent that those activities will not be able to continue at the same levels over the
long term.244 In other words, while the patterns of land and resource use may shift, those
activities will be able to continue to the same extent in the Assessment Area as at present.
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- 75 Further, various mitigation methods that have been proposed by Nalcor, such as reestablishing certain plant species and replacing boat launches, portage routes and
snowmobile trails that are lost through inundation, in order to ensure future generations
have continued access to renewable and non‐renewable resources in the Assessment
Area.245
165.

Finally, the Project will provide long-term economic benefits to the region, the Province,
and the country. These benefits will continue to accrue for generations, given the long life
of the Project. Residents of the local communities and the entire Province will benefit
through

job

creation,

business

activity,

and

improved

investor

confidence.

Socio‐economic benefits from the Project will accrue through training initiatives for
individuals and through supplier development programs for businesses. Nalcor has
worked, and will continue to work, closely with governments, Aboriginal groups,
women’s organizations, training institutions and labour organizations to maximize these
benefits in the local communities.246 In addition, Nalcor’s Gender Equity program and
Diversity Plan will each enhance the equitable distribution of Project benefits.247
166.

The Project will also provide significant revenue to the Province to support social
benefits. Overall Project construction is expected to enhance provincial income by a total
of $2.1 billion, with an additional $20 million for each year of operations.248 Labrador
alone will receive over $700 million of this construction-related income.249 In terms of
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- 76 revenues from taxes, Nalcor has estimated that the Project will result in approximately
$340 million in revenue to the Government of Newfoundland and Labrador during
construction of the Project, with an additional $1 billion in direct reserves each year after
debt obligations have been satisfied.250 The cost savings to ratepayers in the Province as a
result of the Project amounts to $41 billion over the next fifty years.251 Finally, the
Project will greatly increase the power available for economic development in the
Province, more than doubling the amount of electricity currently available.252 This will
provide for further long-term economic development that will benefit present and future
generations.
167.

Therefore, the entire environmental assessment for the Project has been modelled on
sustainability to ensure that the Project will not compromise the ability of future
generations of people, wildlife and vegetation, to use this river valley as they have
historically done. The Project will result in a minimal incremental effect on the current
aquatic, terrestrial and atmospheric environment and will provide positive economic
benefits that will affect present and future generations.253 In short, the Project is a model
of sustainable resource development and sustainable project planning.
(viii)

168.

Alternative Methodologies

The Grand Riverkeeper submitted that Nalcor should have incorporated alternative
methodologies into its environmental assessment, such as a cost-benefit analysis or an
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However, the Grand Riverkeeper’s representatives,

Mr. Rudd and Dr. Raheem, both conceded that Nalcor followed the EIS Guidelines that
were formulated for this Project and the EIS Guidelines did not require or support either
of these approaches.255

Nalcor submits that while these alternative approaches are

interesting from an academic perspective, it followed standard environmental assessment
practices in Canada and that these practices do in fact consider the relative costs and
benefits of projects as well as the socio-economic impacts associated with environmental
effects.256 While every possible effect of a proposed project is not assigned a monetary
value, Nalcor submits that the standard Canadian environmental assessment practices that
were used for this Project ensure that environmental effects are fully considered.257
Accordingly, Nalcor submits that the methodologies it used in its environmental
assessment were appropriate in these circumstances.
169.

Furthermore, Nalcor submits that if the regulators or other stakeholders desired the type
of assessment that Grand Riverkeeper has recommended, this requirement would have
been included in the EIS Guidelines. It would be procedurally unfair to require this type
of assessment at this point in the process, after EIS Guidelines have been issued,
extensive work has been done on the basis of those EIS Guidelines, and after the Panel
has made a determination on the sufficiency of information with which to proceed to
public hearings.
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Technical Issues
(i)
(a)

170.

Construction, Operation and Decommissioning
Construction

Several issues were raised in relation to construction of the Project. These concerns
included those in relation to access roads, reservoir clearing, reservoir impoundment, and
the sequence of construction.

171.

In terms of reservoir access, Nalcor will use existing transportation infrastructure to the
maximum extent possible, in particular, existing roads and bridges.258 The location of any
new access roads required for the Project will take into consideration environmental
constraints such as streams, rivers and water bodies, wetlands and areas sensitive for
wildlife and vegetation. To the extent that this is possible, temporary roads will be
located within the flood zone of the reservoirs.259 When no longer required, access roads
will be decommissioned.

172.

Stream crossings and fording sites for all watercourses and water bodies will consider
habitat type and species present at each stream crossing including those both upstream
and downstream. Erosion stabilization and effective sedimentation control practices will
be employed. Furthermore, stream crossings will comply with permits issued by the
Newfoundland and Labrador Department of Environment and Conservation and federal
guidelines, including a letter of advice from DFO.260
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Environment Canada has submitted that Nalcor should avoid any vegetation clearing or
initial grading between May 1 and July 31 of any year to minimize effects on terrestrial
wildlife.261 However, Nalcor’s environmental assessment considered the effects of
construction activities on terrestrial wildlife throughout the year and found that if Nalcor
implemented the mitigation strategies (e.g., follow best management practices and
demonstrate due diligence in terms of incidental take) proposed in the EIS, the Project
would not likely result in any significant adverse environmental effects on terrestrial
wildlife. Furthermore, restricting Nalcor’s ability to carry out activities for three full
months of the year unreasonably restricts its flexibility to responsibly and efficiently
construct and operate the Project. Environment Canada’s recommendation is based on the
prohibition on incidental take under the Migratory Birds Convention Act.262 Nalcor had
clearly stated that it will not violate this Act.263 Avifauna management plans have been
developed in the past and will be developed for this Project that will ensure that Nalcor
does not violate this Act.264 Nalcor will work closely with Environment Canada in
formulating the details of this plan.265

Therefore, Nalcor submits that this

recommendation should not be adopted.
174.

With respect to reservoir clearing, several interveners have asserted that alternative
strategies to reservoir preparation that could reduce mercury uptake were not adequately
considered by Nalcor.266 However, Nalcor determined removing vegetation has been
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- 80 found to result in essentially no difference in terms of project mercury levels.267 Stripping
soils from the future reservoirs is not technically or economically feasible, and would
have considerable environmental effects in and of themselves.268 Other technologies to
reduce mercury concentration increases, such as adding selenium to the soil, were either
unproven or created environmental risks of their own, or both, as discussed in the
response to IR JRP. 33(c).269
175.

As such, the only options that Nalcor considered for reservoir clearing were no clearing,
“full” clearing and “partial” clearing of vegetation. “No” clearing involves clearing only
the trees and vegetation necessary to construct the generating facilities. “Full” clearing
refers to the removal of all timber in the area to be flooded by the Project where it is safe
to do so. The Innu Development Limited Partnership (“IDLP”) referred to this as
“proper” clearing during the hearing.270 “Partial” clearing would involve clearing all
timber from 3 metres below the low supply level (“LSL”) of the future reservoirs to 3
metres above the full supply level (“FSL”), except where it would be unsafe to do so.271

176.

These three alternatives were assessed with regards to technical feasibility, economic
feasibility and environmental effects. The partial clearing option was selected as the
preferred option since it met the operational needs of the generating facility, the needs for
accessibility and navigation and the environmental need of accelerating the formation of
a riparian zone. It was stated by some interveners that full clearing would have an
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- 81 environmental benefit in that there would be a reduction in peak methylmercury levels.272
Nalcor’s predictions indicate that full and partial clearing would result in the same model
reduction in methylmercury level over the “no” clearing option.273 It was also stated by
some interveners that full clearing would also reduce GHG emissions from the
reservoir.274 Again Nalcor’s predictions indicate that full and partial clearing would result
in the same levels of GHG emissions from the reservoir.275 The methodology used to
predict peak mercury level concentrations and GHG emissions have been accepted by the
regulatory authorities for these respective areas.276
177.

Safety considerations were made in accordance with standard forestry practices in the
area.277 While the Sierra Club Atlantic advocated for alternative clearing technologies
that could clear steeper slopes than the equipment proposed by Nalcor,278 they failed to
provide any evidence to suggest that this could be feasible for the Project in the Project
area. In addition, the Forestry Division of the Department of Natural Resources has
expressed its support for the clearing methods Nalcor has proposed.279

178.

Based on the value of the timber and the cost of clearing, neither full clearing nor partial
clearing is economically feasible.280 In addition, while full clearing would remove more
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- 82 vegetation from the flood zone, this clearing method would result in negligible reductions
in mercury concentrations in the reservoirs and in GHG emissions.281 Full clearing would
also result in several adverse environmental effects, such as removing existing riparian
habitat and generating additional air emissions.282 Not only would full clearing remove
riparian vegetation that protects habitat from temperature increases during reservoir
preparation, but it would also create increased potential for erosion and sedimentation
along the river banks.283 Finally, while full clearing would result in additional
employment, the cost of accessing the additional trees would far exceed typical
harvesting costs and in Nalcor’s opinion would outweigh the associated employment
benefits.284 Therefore, partial clearing was chosen as the least cost option that meets
operational, environmental, and safety requirements.285
179.

For partial clearing, Nalcor has proposed maintaining a 15 metre buffer around existing
tributaries and along the main stem of the reservoir clearing zone. This buffer will
maintain riparian habitat for fish and wildlife and will prevent additional environmental
effects, such as erosion and depositing sediment into the river. The width of the buffer
chosen by Nalcor is less than what DFO recommends for forestry activities in its Forestry
Guidelines for the Protection of Fish Habitat in Newfoundland and Labrador,286 but
represents a compromise between protecting riparian habitat for the interim period
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possible to minimize trash and debris generation in the reservoirs and to maximum safe
navigation and access to the reservoirs. As a result, Nalcor submits that a 15 metre buffer
is the appropriate size of buffer to be used for reservoir clearing.
180.

The IDLP and several other interveners submitted that a wood processing facility must be
constructed in Labrador to process the wood that will be cleared from the reservoirs.287
Nalcor supports such efforts; however, as stated by the Forestry Division of the
Department of Natural Resources, reservoir clearing is not a harvesting exercise.288 The
Department of Natural Resources has asserted that it is their mandate to ensure the full
utilization of the timber resource in the region.289 To that end, the Forestry Division has
initiated an Expression of Interest process for secondary wood processing in Labrador.290
Nalcor will continue to work with the Forestry Division and secondary wood processors
to identify opportunities to utilize timber cleared from the reservoirs to meet the
objectives of the Project. Nalcor has also committed to making the wood that is cleared
from the reservoirs available to interested parties for their use.291

181.

The IDLP also submitted that Nalcor should be required to remove all the timber within
the reservoirs, beyond that which is required to meet the needs of the Project, where it is
safe to do so and with appropriate environmental constraints.292 Nalcor will work with the
Department of Forestry to identify what areas of the future reservoirs will not be cleared
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- 84 by Nalcor through the partial clearing program. This will allow secondary wood
processors to clear additional timber from the Project Area. Nalcor will provide
reasonable access to these areas and harvesting activities within these areas would be
regulated by the Forestry Division. However, requiring Nalcor to remove additional
timber beyond the partial clearing option would result in additional cost and schedule
delays for the Project. In addition, there is no evidence to suggest that the half million
cubic metres of harvested wood associated with partial clearing will even be fully utilized
by any wood processing operation, let alone any additional wood from a full clearing
operation.293 Finally, any economic benefits associated with full clearing as opposed to
partial clearing from a wood processing perspective would be more than offset by the
additional costs incurred by Nalcor in adopting the full clearing option.294 In these
circumstances, it would be inappropriate to require Nalcor to adopt the full clearing
option.
182.

In terms of reservoir filling, impoundment of the reservoirs is date restricted, due to the
timing of sensitive life stages (e.g., reproduction, rearing, denning) in a variety of aquatic
and terrestrial species. While mitigation strategies are available to minimize the effects of
inundation throughout the year,295 and thus no period of impoundment would be likely to
result in significant adverse environmental effects, the period between August and
October represents the least sensitive period for most species and, accordingly, this was
the preferred option for impoundment by Nalcor.296 DFO submitted that the ideal period
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- 85 of impoundment for the purposes of fish and fish habitat is mid-July to mid-September.297
However, flooding during this period would result in greater effects on certain terrestrial
wildlife, such as Wetland Sparrows.298 Similarly, the Department of Environment and
Conservation’s Wildlife Division suggested changing the preferred period of
impoundment so that no impoundment occurs after October 1st.299 Again, however, this
was only based on effects on one species (black bears) and in fact was based on
behavioural data from other areas that was found to be non-representative of the Project
Area, where black bears were found to not enter dens until November.300 Therefore,
Nalcor submits that flexibility in impoundment must be maintained.

However, the

preferred impoundment period should remain between August and October.
183.

While Nalcor plans to fill the reservoirs during the preferred impoundment period, and
Nalcor’s detailed construction schedules provide a high degree of certainty that this will
occur, it is possible that impoundment will occur outside of this period. The Project will
experience considerable financial losses if the construction is completed and Nalcor is not
able to commence filling at that time.301 If in the future it appears to Nalcor that reservoir
filling will occur outside of the preferred impoundment period, Nalcor will consult with
all appropriate regulators several months in advance to minimize any adverse effects.302
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- 86 Furthermore, reservoir filling will not occur outside of the preferred impoundment period
without all of the appropriate regulators accepting an alternate impoundment strategy.303
184.

A further issue that was raised with respect to reservoir impoundment was reservoirtriggered seismicity (“RTS”).304 During the hearing, Natural Resources Canada
(“NRCan”) supported Nalcor’s conclusion that any RTS experienced in the Project
reservoirs should be at frequencies well above the natural frequency of the dams and
would be of short duration.305 Therefore, they agreed with Nalcor that the dams will not
be affected by any RTS caused by the reservoirs.

185.

With respect to Project sequencing, construction for the Project will be staged so that
either the Gull Island facility or the Muskrat Falls facility will be constructed first, and
then the second facility will be constructed at a later date.306 Nalcor has undertaken a full
assessment of the environmental effects associated with each dam separately and has
concluded that the differences in environmental effects between the order of construction
sequencing are negligible.307
(b)

186.

Operations

Concerns in relation to the operation of the Project focussed on the location of operations
staff, as well as reservoir levels and drawdowns.
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The Gull Island and Muskrat Falls generation facilities will be operated remotely using
the Hydro Energy Management System in St. John’s. This system operates the network
for efficient delivery of electricity. Remote monitoring programs, such as for ice
conditions and reservoir levels, will be incorporated into the operations system.308

188.

During operations, a maintenance crew will be based in Happy Valley-Goose Bay. These
personnel will respond to any issues that become identified in the monitoring results, and
will also conduct routine weekly monitoring of each dam to check for erosion, rainfall
damage and sloughing. Each week, maintenance personnel will also conduct a
reconciliation of fuel tanks as well as tests on fire pumps and emergency diesels. On a
monthly basis, maintenance personnel will inspect the domestic water system.309 Semiannually, maintenance personnel will check for any movements in the dams or changes to
elevation, as well as inspecting the operations of the spillway gates.310

189.

Each year, maintenance personnel will also conduct a vegetation management program to
remove vegetation from each dam. Annual inspections of the spillways, access roads, fire
protection systems, generators, transformers, switchgear and powerhouses will also occur
using approved methods.311

190.

These frequent inspections will be part of Nalcor’s ongoing monitoring program to
ensure that the effect predictions in this environmental assessment are accurate. If any
equipment at one of the facilities is not working as intended, or begins to show signs of
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- 88 failure, the maintenance personnel will be able to detect these issues promptly and
address them to ensure they do not result in any larger problems. This strategy for
operating the facilities will also create 50 full-time jobs in Happy Valley-Goose Bay.312
191.

In terms of operation of the reservoirs, several interveners expressed concerns about the
environmental effects associated with frequent drawdowns.

192.

Both the Gull Island and Muskrat Falls reservoirs will be operated as close to FSL as
possible in order to maximize power and energy output.313 This will minimize adverse
environmental effects associated with frequent drawdowns. Reservoir levels will be
drawn down to the LSL immediately prior to spring melt to accommodate the substantial
inflows that occur during this period. Levels will then increase back to FSL.314 These
operating regimes are considered the minimum range over which it would be technically
feasible to operate a hydroelectric facility, and the environmental effects of these
drawdowns have been fully assessed in the EIS315 and incorporated into the Fish Habitat
Compensation Strategy.316

193.

Some interveners have also expressed concerns about the loss of seasonal flow dynamics
as a result of the Project.317 It is important to note that the Churchill River is already a
regulated river; the flows downstream of Muskrat Falls post-inundation are expected to
remain essentially the same as at present. Post-inundation, there will continue to be
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- 89 increased flows during the spring as the reservoirs have limited storage capacity. In
addition, flow variation that occurs as a result of uncontrolled inflows to the downstream
portion of the watershed will continue in the future, and is therefore consistent with the
World Commission on Dams report,318 the Rosenbert et. al. paper Large-scale impacts of
hydroelectric development319 and DFO’s 2008 paper on Effects of Altered Flow on Fish
Habitat and Fishes Downstream from a Hydropower Dam320 in terms of minimizing
downstream effects.321 Nalcor assessed the environmental effects associated with any
change in seasonal flow dynamics and concluded that the Project will have no
measurable effect on the current fish productivity and flow patterns observed within the
main stem lower Churchill River below Muskrat Falls, in the Goose Bay Estuary or Lake
Melville.322
(c)
194.

Decommissioning

The Sierra Club Atlantic, among others, has asserted that Nalcor’s exclusion of
decommissioning from Nalcor’s environmental assessment is unacceptable.323 However,
there are no plans to decommission the Project as it is expected to be operated for at least
fifty years and potentially much longer.324 Past hydroelectric developments, such as the
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- 90 Petty Harbour hydroelectric facility, demonstrate that these projects can continue to
operate for over a century without any need for decommissioning.325 The amount of
investment that will be required to refurbish and allow the Project to operate for the
indefinite future will be much smaller than the original capital cost of the Project.326
Therefore, it is impossible to predict if and when decommissioning will be required for
the Project and what the costs associated with decommissioning will be at that time.
Nevertheless, the net present value of such costs would likely be a very small number.327
That was confirmed by Professor Rudd who accepted that the net present value of
decommissioning is functionally close to $0.328
195.

In addition, any future decommissioning or abandonment activities will be subject to
future examination under the NLEPA and the CEAA (or other legislation applicable) at
the time of decommissioning.329 Decommissioning plans would also have to be approved
by DFO, Transport Canada, as well as the Department of Environment and
Conservation.330 This approach to decommissioning for large-scale hydroelectric projects
was approved by the Joint Review Panel in the Romaine River Hydroelectric Complex
Development Project331 and Nalcor submits that it is appropriate for the Project as well.
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196.

Ice Formation

Ice dynamics have been raised as a concern primarily in relation to ice formation
downstream of Muskrat Falls. Residents of Mud Lake in particular are concerned about
their ability to travel on the ice after this Project is commenced.332

197.

Nalcor conducted two different types of studies to determine the effects of the Project on
ice formation. First, baseline data was collected to determine the existing physical
characteristics and processes of ice on the lower Churchill River. This study included
field work to document the extent of ice cover and break-up processes. Secondly, Nalcor
conducted thorough thermal and dynamic ice modelling to enable prediction of changes
that might occur as a result of the Project.333

198.

These studies produced several conclusions. First, the timing of freeze-up and break-up in
any given year currently fluctuates considerably.334 Therefore, at present no one is able to
predict with absolute certainty what week of the year the main stem below Muskrat Falls
will freeze or what week it will break-up. Secondly, the studies predicted that the timing
of freeze-up post-inundation would occur up to two weeks later than it does at present,
and the timing of break-up would be delayed by approximately one week.335 However,
the total “transition” time between open water and ice and vice versa – i.e. the amount of
time that Mud Lake residents would be unable to travel across the river – would not
change, nor would the stability or thickness of the ice.336 The Water Resources
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- 92 Management Division of the Department of Environment and Conservation concurred
with Nalcor’s predictions for ice formation, especially in the vicinity of Happy ValleyGoose Bay and Mud Lake.337
199.

Therefore, while the timing of river crossings will likely shift for Mud Lake residents, the
effects of the Project on navigation are not predicted to be significant.338 Transport
Canada has reached the same conclusion.339 In addition, Nalcor has committed to
monitoring ice formation in select locations downstream of Muskrat Falls to verify that
its predictions of ice formation are accurate and to communicate ice stability information
to local residents.340 While unlikely, if Nalcor’s predictions are wrong and the Project is
found to result in residents of Mud Lake being unable to travel to Happy Valley-Goose
Bay for a longer period than they are currently experiencing, Nalcor will provide
alternative travel arrangements for those additional periods.341

200.

At the request of the Panel, Nalcor incorporated climate change parameters into its ice
dynamics modelling.342 The results of this modified modelling are very similar to the
original results. While climate change will likely shorten the total period of ice-cover, the
processes of ice formation and break up (i.e. the “transition” period) are predicted to be
unaltered by climate change.343 It should be noted that climate change is also predicted to
result in an increase in the intensity and frequency of extreme temperature events. This

337

Michael Colbert, CEAR 884 at pg. 207.

338

Response to IR JRP.71(e).

339

Transport Canada, CEAR 635 at pg. 12.

340

Response to IR JRP.164 at pg. 4.

341

Gilbert Bennett, CEAR 952 at pg. 198.

342
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343

CEAR 1037, at pg. 1.
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variability of the occurrence and duration of impassable river conditions for the residents
of Mud Lake.344

(iii)
201.

Bank Stability

NRCan has requested that Nalcor conduct further studies to determine the stability of the
banks of the River, both pre- and post-impoundment.345 Further, NRCan has
recommended that Nalcor be required to establish a procedure for drawing down the
reservoirs following a spring flood or for maintenance purposes.346

202.

Nalcor has conducted extensive studies of the existing bank stability along the lower
Churchill River and the susceptibility of this region to large-scale mass movements.
These studies found that slope failures along the River are not uncommon at present, and
that slope failures were expected post-inundation as well.347 The effects associated with
these slope failures were fully assessed in the EIS.348 As such, Nalcor submits that further
studies of bank stability are unnecessary for the purposes of assessing the environmental
effects associated with the Project. NRCan’s recommendations relate to the detailed
engineering and design that will be done for the Project, following a favourable outcome
in this environmental assessment.349 As per industry best practice, Nalcor will develop
formal drawdown procedures as part of the detailed design phase for various operating

344

CEAR 1037, at pg. 2.

345

Natural Resources Canada, CEAR 674 at pg. 9.

346

Natural Resources Canada, CEAR 674 at pg. 9.
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Gilbert Bennett, CEAR 836 at pg. 122.
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- 94 conditions, as recommended by NRCan, to ensure the safe operation of the reservoirs and
the generating facility.
203.

Further concerns were raised during the hearing that the soil surrounding the proposed
Muskrat Falls dam site is inherently unstable and that this could result in dam failure.350
Nalcor acknowledged that there was instability in this area in the EIS and has proposed
several strategies to increase stability prior to impoundment.351 NRCan considered this
issue as well and concluded that Nalcor has an adequate and fundamental understanding
of the geotechnical and groundwater conditions that contribute to the existing instabilities
at the Muskrat Falls dam site and that Nalcor’s proposed stabilization approaches are
reasonable.352

As a result, Nalcor submits that any inherent bank instability in the

vicinity of the dam sites will be managed and is not be likely to result in dam failure.

(iv)
204.

Compensation Flow/Water Management

Several concerns were raised surrounding compensation flows and the water management
agreement with the existing Churchill Falls hydroelectric facility.353 Specifically, some
stakeholders are concerned that minimum flows will not be released into the River
downstream of Muskrat Falls, perhaps as a result of limited water supply from the
Churchill Falls Power Station. If minimum flows are not released, these stakeholders are
concerned about the downstream effects on fish and fish habitat.

350

For example, Bruno Marcocchio, CEAR 1163 at pg. 338.

351

EIS Vol IA, pg. 4-51.

352

CEAR 1082 at pg. 5.
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For example, Carly Thomson, CEAR 952 at pg. 104; Watson Rumble, CEAR 952 at pg. 165.
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During impoundment of each reservoir, Nalcor has committed to ensuring that 30% of
the mean annual flow of the river is released downstream of each dam to maintain
downstream fish habitat for fish.354 This minimum flow, referred to as “compensation
flow”, will amount to between 500 and 560 m3/second. By comparison, historical data
shows that flows in the lower Churchill River have dropped to 250 m3/second in the
past.355 So the proposed compensation flows are well above what the River has
experienced previously and are well within natural variation.

206.

DFO expressed concerns surrounding fish stranding and dewatering of spawning habitat
downstream of Muskrat Falls during impoundment.356 These effects may occur as a result
of impoundment, and they have occurred historically during periods of low flow.357 There
are several mitigation options that are available to Nalcor in the event that fish are
stranded downstream of Muskrat Falls during the limited periods of reservoir
impoundment. For example, Nalcor could release additional water through the spillways
during impoundment.358 Alternatively, stranded fish could be relocated.359 DFO has
submitted that its concerns with fish stranding will be covered in any authorization it
grants for the Project.360 In terms of dewatering spawning grounds, the worst-case
scenario would involve the loss of a full year’s cohort of new fish as a result of
desiccating eggs downstream of Muskrat Falls during impoundment. As shown in

354

Response to IR JRP.148(e).

355

Jim McCarthy, CEAR 884 at pg. 9.
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Tilman Bieger, CEAR 835 at pg. 269.
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Jim McCarthy, CEAR 884 at pg. 9.
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Gilbert Bennett, CEAR 385 at pg. 315.
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Jim McCarthy, CEAR 884 at pg. 13.
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Tilman Bieger, CEAR 1113 at pg. 243.
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flow is approximately twice that of historical low flow periods for the lower Churchill
River, and therefore is well within the range that species have adapted to and experienced
previously. The calculation of the minimum flow release is a mitigation for loss of habitat
and fish during impoundment based on DFO’s paper A Common Approach to
Understanding and Addressing Instream Flow Needs in Newfoundland and Labrador.362
The habitat downstream of Muskrat Falls has been described and quantified in terms of
substrates and species present. The majority of the substrate is uniform sand and not
conducive to spawning by salmonids and equally suitable throughout for other species
residing there, such as suckers. Therefore, a complete loss of a cohort of fish as a result of
reduced flows is not likely.
207.

As stated above, the DFO approach of instream flow was used to determine the
appropriate level of flow mitigation needed. In fact, the described approach to
determining the level of flow needs is typically for more permanent alterations of flow
and is therefore considered conservative for flows incurred during the relatively brief
impoundment time periods. DFO has suggested that using Tennant’s Method to
determine flow release is less accurate than more detailed modeling such as PHABSIM;
however, the method used was based on the DFO approach outlined in their paper: A
Common Approach to Understanding Instream Flow Needs in Newfoundland and
Labrador.363 This additional modeling is inconsistent with DFO’s approach outlined in

361
362

363

CEAR 867.
CEAR 639, Gosse, M.M., B. Brown, D. Scruton and A. Beersing. No date. A Common Approach to
Understanding and Addressing Instream Flow Needs in Newfoundland and Labrador. Sciences, Oceans and
Environment Branch, Department of Fisheries and Oceans, St. John’s, NL.
CEAR 639, pg. 10.
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also believes that with the flow control they have over downstream water release at
Muskrat Falls during impoundment, a stepped approach to downstream water reduction
could be implemented. For example, flows could be reduced slowly, and if it is
determined that the 30 percent flow release may be too low, the flows may be held at a
higher level.
208.

During operations, Nalcor has also committed to minimum flows that will be released
from each generating facility (either through power generation or via the spillway) that
ensure the flows in the River do not fall below historic levels.364 The Water Management
Agreement that was concluded between Nalcor and the operator of the Churchill Falls
Power Station, CF(L)Co., on March 9, 2010 will ensure that enough water is released into
the lower Churchill River from the Churchill Falls Power Station to at least provide the
minimum flow levels that Nalcor has committed to.365 In addition, with the exception of
drawdown in the spring of each year, the reservoirs for the Project will be operated as
close as possible to the FSL’s.366 This means that the amount of water that is released
from the Churchill Falls Power Station must also be released at both the Gull Island and
Muskrat Falls facilities. In turn, this ensures that flows downstream of Muskrat Falls
during operation of the Project remain consistent with the existing flow regime, which is
also dependent on releases from the Churchill Falls Power Station.

364

Response to IR JRP.149(b) at pg. 7.

365

Response to IR JRP.149(a) at pg. 3.

366

Response to IR JRP.84(a).

CALGARY:3103447.5

- 98 (v)
209.

Accidents and Malfunctions

Finally, concerns have been raised regarding the effects associated with any accidents or
malfunctions in relation to the Project, and in particular the effects associated with dam
failure.367

210.

Nalcor was required to assess the potential environmental effects of malfunctions or
accidents that may occur as a result of the Project pursuant to both the EIS Guidelines
and the CEAA.368 In constructing and operating the Project, Nalcor will use only those
technologies that have a proven record of performance.369 Nalcor has also committed to
incorporate fail-safe design into planning of the Project, meaning that any failure of
equipment, processes or systems, will produce minimum propagation beyond the
immediate environment of the failing entity, that the failure will be economically
acceptable, and that devices in the system will perform their intended function and
eliminate danger upon the loss of actuating power.370

211.

Given the complex nature of activities associated with the construction, operation and
maintenance of the Project, an accidental release or other unplanned event is possible. To
address that reality, Nalcor will develop a series of comprehensive Safety, Health and
Environmental Emergency Response Plans (“SHERPs”).371 The purpose of each SHERP
will be to identify responsibilities in the event of an unplanned incident, and to provide

367

For example, Debbie Michelin CEAR 648 at pg. 3.

368

Section 4.5.2 of the EIS Guidelines; Canadian Environmental Assessment Act at s. 16(1)(a).
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EIS Vol. IA, pg. 3-5.
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EIS Vol. IA, pg. 3-6.

371

EIS Vol. IA, pg. 3-9.
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- 99 the information required for effective response and incident reporting. These Plans will
establish procedures to:
(a)

Protect and maintain human health and safety;

(b)

Identify the potential for accidents and emergency situations;

(c)

Plan responses to accidents and emergency situations; and

(d)

Prevent and mitigate potential environmental effects associated with accidents
and emergency situations.372

212.

Environment Canada has submitted that this approach to emergency preparedness is
satisfactory.373 The Department of Fire and Emergency Services also submitted that it
concurred with Nalcor’s effects predictions and mitigation strategies for emergencies.374

213.

In the EIS and in IR responses, Nalcor considered the environmental effects associated
with accidental releases of garbage and waste, spills of hazardous materials, dam failure,
and forest fires, including worst-case scenarios for both dam failure and forest fires.375
Nalcor also commissioned a comprehensive Dam Break Study that was published in
August 2010.376 This study complemented the previous Churchill Falls Dam Break study
that assessed potential effects that would result from a failure upstream of the Project at
the Churchill Falls Power Generation facility.377
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EIS Vol. IA, pg. 3-9.
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Environment Canada presentation, CEAR 659.
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Derek Simmons, CEAR 1113 at pg. 334.
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EIS Vol. IA, pgs. 4-81 to 4-89; Responses to IR JRP.96, IR JRP.145, and IR JRP.162.
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CEAR 504.

CALGARY:3103447.5

- 100 214.

For each potential accident or malfunction, Nalcor has identified mitigation methods to
prevent them from occurring, and to reduce the effects associated with them should they
occur.378 With these prevention measures in place, Nalcor concluded that the likelihood
of any accidental releases of garbage and waste or spills of hazardous materials were
minimal and could be contained and remedied in a short period of time.379 Forest fires are
also unlikely to be caused by the Project; however, Nalcor has committed to develop a
plan to prevent and combat forest fires that will assist in minimizing the occurrence and
limiting the area burned by a forest fire.380

215.

In terms of dam failure, both dams will comply with the Canadian Dam Association Dam
Safety Guidelines (2007), which reflect international dam design standards and
guidelines.381 While some interveners are concerned with the safety of these dams,382
Nalcor submits that these dams will be constructed according to best industry standards
and therefore any dam failure will be very unlikely.383 This was confirmed by Hatch in its
2010 Supplemental Dam Break Analysis.384 In addition, the Province requires Dam
Safety Reviews (DSRs) as per the guidelines stipulated in the Canadian Dam Association
Safety Guidelines by independent engineering firms every five years to further protect
against the risk of any unanticipated dam failure.385 The Department of Environment and

378

EIS Vol. IA, pgs. 4-81 to 4-89.

379

EIS Vol. IA, pgs. 4-83 and 4-84.

380

EIS Vol. IA, pg. 4-87.
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EIS Vol. IA, pg. 3-29; Bob Barnes, CEAR 1208 at pg. 240.
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For example, Debbie Michelin, CEAR 648; Rebecca Benefiel, CEAR 835 at pgs. 204 and 205.
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Marion Organ, CEAR 952 at pg. 29.
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Clyde McLean, CEAR 835 at pg. 231.
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- 101 Conservation’s Water Management Division concluded that the risk of dam failure for
the Project is “very low”.386
216.

Nevertheless, Nalcor assessed the effects associated with a worst-case dam breach
scenario, referred to as the Probable Maximum Flood (“PMF”) scenario for the Churchill
basin.387 The results of this dam breach modelling will be incorporated into Nalcor’s
Emergency Preparedness Plan for the Project, which will identify the hazards posed by
the dam, the roles and responsibilities of all parties, and the notifications to be made in
the event of an emergency at the dam.388 This Plan will be in place prior to any reservoir
impoundment.389

217.

In addition, the results of the dam breach modelling were used to prepare inundation
mapping that may be used by downstream communities to develop emergency
preparedness planning and to assess the consequences of failure for structures at the
Churchill Falls Power Generation facility as well as the Project.390 Nalcor has committed
to working with each community that has been identified in the Dam Break Study to
develop evacuation strategies in the event of a dam failure. These community plans will
be in place prior to inundation and will ensure that in the event of a dam failure all
potentially affected individuals will be evacuated from the flood zone within the
necessary timeframes.391 For example, the Town of Happy Valley-Goose Bay submitted
that it accepts responsibility for updating its emergency response plan to include the

386

Clyde McLean, CEAR 835 at pg. 229.
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CEAR 504 at pg. 34.
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EIS Vol. IA, pg. 4-86.
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Gilbert Bennett, CEAR 846 at pg. 145.
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- 102 Project and that it had been working closely with Nalcor to develop the details of that
plan.392 By law, Nalcor has no authority to evacuate communities or implement
emergency response actions. Nalcor’s commitment is to work with those providers and
assist as appropriate.

IV.

Environmental Issues

218.

Environmental issues will be discussed for each biophysical VEC: aquatic environment,
terrestrial environment, and atmospheric environment.

(i)

Aquatic
(a)

219.

Fish and Fish Habitat

Many interveners throughout the hearing have expressed concerns about the effects of the
Project on fish and fish habitat.393

220.

Nalcor’s environmental assessment of the aquatic environment focused primarily on fish
and fish habitat, as this was deemed to be an overall indicator of aquatic ecosystem
health.394 The study team assessed the nature of every interaction between the Project and
fish and fish habitat, as well as the magnitude, geographic extent, duration, frequency,
reversibility, likelihood, and level of certainty of each potential effect, and the existing
level of disturbance on fish and fish habitat in the lower Churchill River.395
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Wyman Jacques, CEAR 1113 at pg. 381.
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For example, DFO, CEAR 884 at pg. 75; Grand Riverkeeper, CEAR 908 at pg. 60.
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EIS Vol. IIA, pg. 4-1.
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EIS Vol. IIA, pgs. 4-6 and 4-7.
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The definition of significant adverse environmental effect for fish and fish habitat was
any adverse effect that would prevent conditions from stabilizing at their original
conditions within several generations, whether in respect of habitat quantity, fish
populations, fish mortality, habitat quality, or fish health.396

222.

The study team drew from extensive baseline research on fish and fish habitat in the
lower Churchill River that was collected over several decades.397 This baseline research
provided Nalcor with a thorough understanding of fish habitat, fish habitat use, and water
quality throughout the river.398 As a result of this baseline research, several conclusions
were formed regarding the potential effects of the Project on fish and fish habitat. First,
there will be a 11,865 ha increase of fish habitat as a result of the formation of the
Muskrat Falls and Gull Island reservoirs; 3,652 ha at Muskrat Falls Reservoir and 8,213
ha at the Gull Island Reservoir.399

223.

Second, there will be some changes in fish habitat quality as a result of the Project.
Levels of total suspended sediment will increase in the reservoirs from baseline river
conditions and there will be a period of trophic upsurge.400 These levels will not exceed
the natural variability that fish can use as habitat.401 In addition, based on extensive
literature reviews, experience from other large-scale hydroelectric projects, and
modelling specific to the lower Churchill River, it is expected that post‐impoundment
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EIS Vol. IIA, pg. 4-7.
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EIS Vol. IIA, pgs. 4-7 to 4-17.
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regarding overall change in the productive capacity of the habitat within the Assessment
Area indicate that, in terms of species composition, the fish within the lower Churchill
River will not be affected by the Project.403 This issue was further explored in the
Wednesday morning session which concluded the evidentiary portion of the hearings.
Mr. McCarthy was unequivocal in his responses to questioning by the panel and others
that the abundance and assemblages of fish post project would be similar to pre-project.
In respect of the tables showing the reduction of available habitat, Mr. McCarthy
explained that the tables simply showed calculations based on DFO criteria, when it was
clear from field studies that habitat that was rated as zero based on that criteria was in
fact productive.

Mr. McCarthy explained that the table allows the proponent to

understand what the issues are and ensure that the compensation measures are in place
prior to habitat being lost. He also confirmed that the cumulative, or combined effects,
are all taken into consideration in response to the panel. (Wednesday, April 13 session in
Goose Bay, Transcript citation not available at time of completion of submission and
CEAR document 1205).
224.

Third, the construction and operation of the Gull Island and Muskrat Falls reservoirs is
not anticipated to cause significant mortality of fish within the Project Area. In part, this
will be due to compensation flows during construction and the limited drawdown of the
reservoirs during operations.404 DFO will require that Nalcor obtain an approval under
section 32 of the Fisheries Act for incidental mortalities of fish during impoundment and

402

EIS Vol. IIA, pg. 4-58.
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EIS Vol. IIA, pg. 4-50.
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EIS Vol. IIA, pg. 4-51.
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- 105 for entrainment during operations.405 One of the conditions that would be attached to such
an authorization would be detailed monitoring requirements.406 However, as mentioned
previously, Nalcor has identified mitigation strategies that it will use if fish are stranded
during impoundment and DFO has accepted that with these mitigation measures, there
will not likely be any population level effects on fish during impoundment.407 In addition,
since there are only limited movements of fish between the dam sites at present, fish
mortality caused by entrainment is predicted to be localized and minimal.408 DFO agreed
with this conclusion.409 Therefore, the Project is not likely to result in any population
level fish mortality.
225.

Fourth, peak fish mercury concentrations during reservoir operation may increase as a
result of the Project, but they will be at the low to moderate range of what has been
observed for other boreal reservoirs.410 Fish population health will not be affected by this
change.411 In addition, mercury levels in fish are expected to peak within 5 to 15 years of
inundation and will return to baseline levels within 35 years.412 No evidence has been
filed which would contradict those predictions.

226.

As a result of these conclusions and the proposed fish habitat compensation strategy,
discussed below, the study team concluded that no significant adverse effects are
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Fisheries and Oceans Canada, CEAR 639 at pgs. 11 and 30.
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similarly concluded that the Project will not result in environmental effects that are not
“unmanageable or unacceptable”.414
227.

To verify this conclusion, Nalcor has designed long-term environmental effects
monitoring programs to ensure that fish and fish habitat respond to the Project as
expected and that Nalcor’s planned mitigation measures are working as intended.415
Nalcor has accepted each of DFO’s recommendations for fish and fish habitat monitoring
programs.416 In addition, Nalcor and the Province have committed to expanding its
network of real-time water monitoring stations in the river and out into Goose Bay and
Lake Melville should the Project proceed, in order to ensure that Nalcor’s effects
predictions are accurate.417
(b)

228.

Groundwater Quality

Several concerns were raised in relation to groundwater effects of the Project and,
specifically, that the Project would result in decreased drinking water quality in Happy
Valley-Goose Bay and Mud Lake through saltwater intrusion during impoundment.418

229.

Nalcor studied this issue using a precautionary approach – conservative estimates of the
freshwater input from the Churchill River were used, and the saline input from Lake
Melville was overestimated. Even with these conservative values and zero compensation
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- 107 flows, the greatest extent of saltwater intrusion was found to be 3 km upriver from the
mouth of the river.419 With the 30 percent compensation flow that Nalcor has committed
to, no saltwater intrusion beyond the mouth of the river is predicted.420
230.

Nalcor assessed whether or not the groundwater aquifers that are used for drinking water
by local communities could be affected by the Project. For Mud Lake, a field program
and associated assessment was conducted. The study concluded that groundwater
consistently flowed towards either the Churchill River or the Channel and that at no time
was there groundwater flow from either the Channel or the Churchill River inland
towards the resident’s wells.421 Existing literature for the Town of Happy Valley-Goose
Bay was reviewed.422 It was determined that there is limited potential for interaction
between the River and the groundwater supply and subsequently limited potential for
Project-related effects. As stated, the aquifer that is supplying fresh groundwater to the
Happy Valley‐Goose Bay well field is described as a leaky confined aquifer, which
means that it is not directly connected to the immediate surface water system, namely the
Churchill River. The groundwater source is considered to be non‐GUDI (Groundwater
Under Direct Influence from Surface Water). In other words, it is not considered to be
vulnerable to direct surface water influence in the immediate area of the wells that form
the well field.

231.

The Water Resources Management Division of the Department of Environment and
Conservation confirmed that the Project would not likely affect drinking water in either

419

Hatch (2008), Saltwater Intrusion Component Study, at pg. 8-1.
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- 108 community.423 Health Canada reached the same conclusion.424 Nevertheless, Nalcor has
committed to monitoring drinking water wells in Mud Lake during impoundment to
confirm the predictions of the salt water intrusion model and groundwater study.425
232.

Concerns were raised in the community of Northwest River that the primary source of
that community’s drinking water, Grand Lake, had experienced saltwater intrusion as a
result of the Upper Churchill project.426 This saltwater intrusion has also adversely
affected certain fish species in Grand Lake.427 While Nalcor does not expect the Project
to affect the salinity or flow of water in Grand Lake,428

Nalcor has expressed its

willingness to investigate that issue and to incorporate plans to remedy this issue as part
of its fish compensation program.429
(c)
233.

Methylmercury

One of the environmental effects associated with reservoir creation is the release of
methylmercury into the aquatic environment from inundated land. This is a natural
process, and methylmercury is common in many natural lakes in the Canadian Shield, but
several interveners expressed concerns that consumption of fish with elevated
methylmercury concentrations can represent a risk to humans and wildlife.430
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In order to predict the effects the Project will have on mercury levels in the lower
Churchill River, Nalcor first assessed baseline concentrations in water, sediments,
plankton and fish for the lower Churchill River system and surrounding region.431 Data
for mercury in fish in the lower Churchill River has been collected since the mid-1970’s
(as a result of elevated levels from the Upper Churchill Development) and for the other
components since the 1990’s.432

235.

Once the baseline concentrations of mercury in the river were established, Nalcor
developed detailed models to predict mercury accumulation and exposure in the Gull
Island and Muskrat Falls reservoirs post-inundation.433 These models were based upon
thorough studies of other hydroelectric projects across Canada.434

236.

Using these models, Nalcor was able to estimate relative peak mercury concentrations in
the lower Churchill River post-inundation with a high degree of confidence.435 The
results found that the Project’s reservoirs will fall in the “low” to “moderate” levels of
methylmercury when compared with other hydroelectric reservoirs.436 A conservative
peak increase factor between 2.3 and 4.8X was estimated for large fish species, which
extrapolated the peak increase factor for 700 mm northern pike – the species with the
highest peak increase factor – across all other fish species.437 The models also predicted
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- 110 that mercury concentrations would peak within 5‐15 years after flooding, declining
thereafter to baseline levels within about 35 years.438
237.

NRCan concluded that Nalcor modelled mercury increases in the lower Churchill River
appropriately.439 Similarly, Keith Clarke for DFO stated during the hearings that Nalcor’s
mercury predictions were consistent with the current state of knowledge on mercury
accumulation.440 Finally, Environment Canada concluded that Nalcor’s predictions for
mercury increases in fish were reasonable.441

238.

Applying these peak increase factors to all fish species in the lower Churchill River, and
comparing them against the concentrations that have been found to affect fish behaviour
or fecundity, Nalcor found that the predicted mercury body burden levels will not likely
have an effect on fish health at the population level.442

239.

Mercury concentrations in adult lake trout, northern pike, lake whitefish, longnose
sucker, and white sucker may nevertheless exceed Health Canada’s “commercially sold”
limit for mercury concentrations in fish.443 Allison Denning from Health Canada stressed
that these commercial thresholds are much lower than would be expected for “country
foods”.444 However, to ensure that human mercury exposure does not pose an
unacceptable risk to human health, Nalcor will conduct further work prior to
impoundment to establish comprehensive mercury baseline data for local communities
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- 111 and will monitor fish mercury concentrations following inundation to verify that the
mercury levels in fish do not exceed Nalcor’s predictions.445 Mercury levels in seals will
also be monitored. Should mercury levels in fish exceed Health Canada’s thresholds for
human consumption, fish consumption advisories will be developed as required based on
maximum daily allowable consumption and allowable monthly consumptions for each
species.446 Likewise, based on the results of mercury monitoring in seals, consumption
may be assessed.447 As an approach, consumption advisories are not unique to this
project.

For example, Health Canada currently has in effect, across the country,

consumption advisories for tuna and other fish species.448 Experiences with other projects
such as La Grande Reservoir in northern Quebec have proven that when communicated
effectively and clearly and when community members are involved in the process,
consumption advisories are effective in decreasing peoples’ exposure to mercury.449
240.

Nalcor has initiated a Human Health Risk Assessment (“HHRA”) to assess the potential
human health risk associated with mercury exposure and has completed an interim
HHRA. The overall approach of the HHRA is to use available baseline mercury data
from previous studies and to collect additional baseline mercury data by conducting a
food consumption survey and hair sampling in the communities of Mud Lake, North
West River, Happy Valley‐Goose Bay, Churchill Falls and Sheshatshiu.450 The HHRA
will include a quantitative assessment of the amount of mercury that local residents in
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- 112 Innu and non‐Innu communities may be exposed to and the risks associated with that
exposure. Nalcor has met with representatives from Health Canada and DFO to ensure
that the data to support the HHRA and the approach and methodology of the HHRA is
adequate to satisfy the requirements of the EIS Guidelines.451
241.

Nalcor filed its interim HHRA on January 31, 2011.452 This interim HHRA did not
include the comprehensive survey to collect hair samples and dietary information from
the general population, which will be scheduled if and when the Project is sanctioned.453
However, this interim HHRA incorporated extensive literature research and past baseline
studies in several of these communities. The interim HHRA concluded that human health
concerns related to mercury (inorganic mercury and methylmercury) exposure are
considered to be low to likely negligible for all communities considered in the HHRA.
The HHRA applied conservative assumptions where there were uncertainties and as such,
the results of the assessment are likely conservative and over-predict potential exposures
and risks to the communities considered in the HHRA.454

242.

Health Canada submitted concerns that the interim HHRA in some cases underestimates
and in some cases overestimates mercury exposures to people. Nalcor will update the
interim HHRA as described above to develop a more precise hazard quotient measure.
Health Canada considers a hazard quotient over 1 to be of potential concern to human
health.455 Nalcor agrees that any hazard quotient value over 1 is of potential concern to
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- 113 human health, but stresses that the risk of health effects is low, that more detailed
baseline information will be gathered following sanction of the Project with a focus on
population of concern, and extensive monitoring and mitigation programs will be
designed to ensure that mercury exposure does not produce unacceptable risk to human
health.456
243.

Nalcor has committed to updating the interim HHRA if the Project is sanctioned so that
Health Canada’s modelling concerns are addressed. In addition, Nalcor will work
together with Health Canada in finalizing the HHRA and in designing consumption
advisories and communications strategies to ensure that Nalcor’s proposed mitigation
strategy is appropriate and effective.457 Again, based on experiences with other projects
and a commitment to a robust education plan, Nalcor is confident that these consumption
advisories will be effective in reducing human exposure to methylmercury.458
(d)

244.

DFO Habitat Compensation Plan

Under the Fisheries Act, any harmful alteration, disruption or destruction of fish habitat
(“HADD”) requires authorization from DFO. In most cases, issuance of a HADD
authorization is conditional on developing habitat compensation and monitoring to ensure
that there will be no net loss in the productive capacity of fish habitat.459

245.

In May 2008, DFO presented its HADD determination to Nalcor. This determination
identified fish habitat that would be destroyed and also fish habitat that would be altered
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27.
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- 114 by the Project. The habitat that would be destroyed included the habitat falling directly
under the footprint of the proposed generating facilities. Due to the predicted lag in
stabilization in the proposed reservoirs and concern at the time related to future habitat
utilization within the reservoirs, DFO conservatively included all fish habitat within the
footprint of the reservoirs to constitute a portion of the determination.460
246.

Nalcor has consulted with DFO and the public since the submission of the EIS with the
purpose of achieving a mutually agreeable, scientifically defensible approach to fish
habitat compensation.461 A series of Technical Workshops in both St. John’s and Happy
Valley-Goose Bay were completed on March 12 and 23, 2010 to facilitate stakeholders’
input and comments on the Compensation Strategy as it progressed.462 Several
interveners in the hearing participated in this process.463 Additionally, workshops and
meetings were completed with DFO representatives to review the Compensation Strategy
components and potential monitoring requirements in January, February and March,
2010.464 While some concerns were raised that the Fish Habitat Compensation Plan was
not finalized prior to the public hearings, section 4.6.1 of the EIS Guidelines requires
Nalcor to develop a Compensation Strategy for the environmental assessment, not a
finalized Compensation Plan. The Compensation Plan should not be finalized because
findings of the Panel may be required to be integrated into the Plan.
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Nalcor’s proposed Fish Habitat Compensation Strategy recognizes that while many fish
species will be able to successfully utilize the habitat available within the Muskrat Falls
and Gull Island reservoirs post-impoundment, there are certain life-cycle stages that may
require assistance in terms of modified and/or constructed habitat features to alleviate
predicted challenges with respect to short-term habitat stability and water quality issues
and/or long-term habitat suitabilities.465 Emphasis has been focused on the long term
maintenance of fish populations within the reservoirs with priorities being placed on
implementing compensation and enhancement efforts on susceptible and/or socially
important species and life-cycle stages.466

248.

In addition to constructing new fish habitat or enhancing existing habitat, Nalcor’s
proposed Fish Habitat Compensation Strategy also includes an Adaptive Management
Program.467 This Program will provide for the monitoring of compensation or
enhancement measures to verify their success, and will also compare actual fish habitat
utilization to the predicted post-Project outcomes. Monitoring programs will be
established to confirm these predictions and results may trigger actions outlined in the
plan, including timely investigations into possible mitigations in the case of failures of
the Compensation Strategy to meet predetermined targets.468 DFO stated during the
hearings that the compensation strategy proposed by Nalcor has a significant
commitment to long-term comprehensive monitoring of the habitat in the reservoirs and
that DFO expects that this monitoring will be adequate to confirm the predictions
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- 116 regarding fish habitat utilization in the reservoirs post-inundation.469 DFO also submitted
that it anticipates the Project can be completed without causing what DFO would
consider unacceptable negative effects on fish and fish habitat.470
249.

DFO has submitted that Nalcor’s Compensation Strategy is acceptable in principle, but
that more details will be required before any HADD authorization is granted.471 These
details will be developed following the conclusion of the environmental assessment
process, and will incorporate comments from all stakeholders.472 With all of this
additional information, Nalcor will develop a Fish Habitat Compensation Plan and, again,
stakeholders will be provided with opportunities to influence that Plan’s final design.473
DFO will not grant Nalcor any HADD authorizations until this Plan is finalized.

250.

Nalcor is confident that through its Fish Habitat Compensation Plan, the Project will
achieve no net loss of fish and fish habitat, will ensure the biodiversity of the aquatic
ecosystem in the lower Churchill River, and will preserve the River’s long-term
sustainability.474 DFO has also noted that Nalcor has “a lot of experience” in engineering
and constructing physical fish habitat in the region.475 In fact, Nalcor has succeeded in
constructing suitable spawning habitat for the Upper Salmon and Cat Arm projects and
has demonstrated its commitment to follow-up and monitoring most recently with the
Granite Canal project, for which Nalcor has been implementing monitoring and follow-
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- 117 up programs for the past seven years.476 DFO expects that the artificial fish habitat that
Nalcor creates for the Project will be utilized by fish within a year.477 Finally, DFO has
concluded that the proposed fish habitat compensation program is expected to provide
sufficient habitat for each life-cycle of every fish species found in the Project Area.478

(ii)
251.

Terrestrial

Many concerns raised during the hearing also relate to Project effects on the terrestrial
environment.479

252.

In assessing potential effects of the Project on the terrestrial environment, Nalcor
assessed potential effects on biodiversity, ecological function and the sustainability of
each KI in the ecosystem.480 KIs were selected based on a species’ sensitivity to Project
interactions; its ability to indicate effects on a larger component of the environment; its
importance to stakeholders, including Aboriginal stakeholders; and that species’
population status and vulnerability.481 Mammalian KIs for the Project were the George
River caribou herd, the Red Wine Mountains caribou herd, Moose, Black Bear, Beaver,
Marten and Porcupine. Birds that were chosen as KIs were Canada Goose, Surf Scoter,
Ruffed Grouse, Osprey, Wetland Sparrows, Harlequin Duck and other avifauna species
of concern, namely: Common Nighthawk, Olive-sided Flycatcher, Gray-cheeked Thrush
and Rusty Blackbird.
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For each KI, effects of the Project were assessed based on the measurable parameters of
change in that species’ habitat, change in that species’ health, and mortality.482
Significant adverse environmental effects were determined to be those that would cause a
decline in a species such that a sustainable population could not be maintained within the
Assessment Area.483 The sole exception to this definition was caribou, for which a
significant adverse environmental effect was defined as an effect that that would cause a
population decline, such that the viability or recovery of the herd in question would be
threatened.484
(a)

254.

Change in Habitat

Nalcor delineated existing areas or ecotypes within the lower Churchill River ecosystem
using an ecological land classification (“ELC”).485 Each ecotype was evaluated in terms
of its ability to provide habitat for each of the KI species in the Assessment Area.486 To
evaluate change in habitat resulting from the Project, Nalcor measured the loss of primary
habitat for a species, the loss of staging or breeding habitat, or the number of breeding
sites, depending on the KI.487 These determinations were informed by extensive baseline
studies that evaluated existing habitat use for each KI species.488
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Change in habitat for the purposes of Nalcor’s environmental assessment included
physical disturbance such as site clearing, which can represent a long-term or permanent
change, as well as disturbance due to noise levels, dust and human presence, which can
temporarily reduce the quality of habitat for wildlife. Species differ in their ability to
adjust to these disturbances and for specific species these temporary disturbances may
cause local declines.489 Physical disturbance from the Project consists of 126 km2 through
the creation of the two reservoirs and another 35 km2 of other Project components,
totalling 161 km2. As a precautionary approach, the environmental assessment was based
on up to 200 km2 of habitat being lost or altered as a result of the Project.490

256.

A quantification of the habitat to be altered or lost for each species through the Project
was provided for each KI.491 Based on the experience of past developments in Canada,492
“high” magnitude habitat loss was conservatively defined as greater than 25% of the
Assessment Area habitat being affected by the Project.493 “Moderate” magnitude habitat
loss was 5% to 25% of the Assessment Area habitat being affected by the Project, and
“low” magnitude habitat loss was anything below this threshold.494
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Generally, the Project will account for low magnitude effects in terms of habitat loss for
each KI since the amount of primary habitat directly affected by the Project accounts for
a small portion of the total primary habitat available to each KI species within the
Assessment Area.495 In each of these cases, primary habitat loss effects for KI species
were found to be not significant.496 Shannon Crowley for the Department of Environment
and Conservation similarly concluded that for furbearer, small game and big game
species, with the exception of caribou, the Department has no concerns about species
persistence at the population level.497 Mitigation measures, such as relocating active
beaver colonies, replacing osprey nests with artificial platforms and creating new
hardwood stands, will also reduce any habitat loss effects on KI species. In addition, for
habitat types that will be particularly affected by the Project, such as wetlands and
hardwood forest, Nalcor has committed to habitat enhancement programs (e.g., Osprey
nest platforms, wetland and hard wood enhancement) during reservoir preparation.498

258.

Wetland Sparrows represented the only KI for which habitat loss would be of a “high”
magnitude, since these birds are highly dependent on habitat found primarily along the
lower Churchill River valley.499 However, there will be alternative habitat available and
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- 121 Nalcor will create new wetland habitat along the riparian fringe of the newly created
reservoirs or along tributary streams and watercourses adjacent to the reservoir.500 Similar
wetland enhancement programs have been carried out throughout North America and
have been successful.501 Alan Hanson for the Canadian Wildlife Service concluded that at
a landscape level, the Project will not have a great effect on the availability of Wetland
Sparrow habitat.502 Therefore, it is expected that Wetland Sparrow populations will
remain sustainable and thus the residual environmental effect of Project activities on
these birds is considered to be not significant.503
259.

The Red Wine Mountains caribou herd attracted considerable attention both in the
environmental assessment and in the course of the hearings. In predicting potential
effects of the Project on this herd, Nalcor was able to draw from decades of telemetry
data for these caribou in the Assessment Area.504 This extensive dataset was incorporated
into a detailed model referred to as “Resource Selection Function”, or “RSF”, which was
able to predict caribou occupancy in any given habitat type. Isabelle Schmelzer for the
Department of Environment and Conservation expressed concerns that this RSF only
used data for Forestry Management District 19 and that this was insufficient to predict
potential effects of the Project on the entire Red Wine Mountains caribou range.505

260.

Nalcor made a conscious decision to use data for Forestry Management District 19 only,
as the forestry mapping provided more detailed vegetation description that in turn
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- 122 provided higher accuracy for identifying caribou habitat. The unused data to the west of
District 19 was less reliable in terms of correlating with caribou habitat in the Assessment
Area.506 Based on a thorough analysis of habitat preferences throughout Forestry
Management District 19, Nalcor was able to make several important conclusions. First,
total disturbance effects on the Red Wine Mountains Herd from the Project will remain
well below the threshold that has been found to trigger population effects on caribou.507 It
should be stressed that the footprint of the Project is primarily confined to the river
valley, of which >90% is considered poor caribou habitat.508 This was confirmed by
Stuart Luttich, who studied caribou in Labrador for several decades and concluded that
caribou usage of the lower Churchill River valley has always been minimal.509 Second,
regional movements of this herd are expected to be maintained and it is predicted that
Red Wine Mountains caribou will remain dispersed across the landscape.510 Third, the
availability of primary habitat within the Red Wine Mountains caribou range after
inundation will be similar to existing conditions, as the influence of the Project will affect
less than 1% of the primary seasonal ranges.511 Finally, due to a decrease in water
velocity in the Churchill River and an increase in stable ice cover during the winter,
caribou crossing the reservoirs will encounter much less resistance than at present.512
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The data that Nalcor used for its RSF models spanned decades and provided highly
detailed information about caribou movements and habitat preferences in the Assessment
Area. Focussing on data from Forestry Management District 19 in the RSF models was
sufficient to predict with a high level of certainty that little primary habitat would be
affected by the Project particularly as the majority of the Project footprint occurs within
District 19.513

262.

All of the experts on caribou agreed during the hearing that predation and hunting, not the
availability of habitat, are the primary limitations on the Red Wine Mountains caribou
herd.514 Due to this predation and hunting, as is discussed below under Cumulative
Effects, Nalcor concluded that the Red Wine Mountains herd is currently experiencing
significant cumulative effects.515 However, the Project is not expected to change the risks
posed by these current threats.516 Access roads will be controlled and the majority of
those that will not be inundated will be decommissioned.517 In order to minimize the
Project’s effects on the herd, Nalcor will implement a variety of mitigation measures,
such as restricting access to facilities and minimizing Project activities when individual
caribou are in the area.518 As a result of the minimal overlap of surface disturbance on the
primary habitat in the herd’s territory, in conjunction with the mitigation measures that
Nalcor has proposed, the residual environmental effects of the Project on the Red Wine
Mountains caribou herd are not expected to have any incremental adverse effect and thus
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- 124 are not likely to be significant.519 The Wildlife Division for the Province agreed with this
conclusion,520 though they stressed that monitoring would be necessary to verify this
prediction.521 Nalcor has committed to monitoring both the Red Wine Mountains herd
and the George River herd to ensure that its effects predictions are accurate.522
263.

A further species that attracted considerable attention during the hearings was the Surf
Scoter. The Canadian Wildlife Service concluded that there will be minimal direct impact
of the Project for most of the waterfowl that breed in the Project Area,523 but that there is
insufficient baseline information about Surf Scoter use of the Project Area during spring
staging and how the Project might affect these birds, which are currently in decline
elsewhere in Canada, and requested additional baseline work in respect of the Project.524

264.

Nalcor completed aerial surveys and incorporated the best available information about
how Surf Scoters use the lower Churchill River and similar staging areas and concluded
that the Project would not have a significant effect on that species. Nevertheless, Nalcor
has committed to carrying out further behavioural and spatial/temporal studies of Surf
Scoters in the Project Area prior to inundation that would be completed at ashkui or other
areas of open water.525 Nalcor does not expect that the results of these studies will affect
the effects predictions for Surf Scoters or other waterfowl, but these studies will inform

519

EIS Vol IIB, pg. 5-80 and 5-81.

520

CEAR 205 at pg. 9.

521

Izabelle Schmelzer, CEAR 923 at pg. 294.

522

CEAR 1189 at pg. 4.

523

Scott Gilliland, CEAR 923 at pg. 117.

524

Scott Gilliland, CEAR 923 at pgs. 128 and 129.

525

Gilbert Bennett, CEAR 923 at pg. 142.

CALGARY:3103447.5

- 125 Nalcor’s mitigation and follow-up programs.526 Through the implementation of these
mitigation and follow-up programs, Nalcor is confident that the Project is not likely to
result in any significant adverse environmental effects on waterfowl and particularly the
late-nesting Surf Scoter. Environment Canada agreed that regardless of the outcome of
the further baseline work, the Project would not likely result in population level effects
on Surf Scoter.527
265.

Finally, Environment Canada has suggested that Nalcor implement the goal of a No Net
Loss of wetland function by undertaking the creation of a comparable amount of riparian
wetland habitat to that lost through the Project.528 However, Nalcor submits that
implementing this goal would be unnecessary in the absence of any predicted significant
adverse effects. Furthermore, the remaining wetland habitats post-inundation will fulfill
the same array of functions as all existing wetlands in the Project Area.529 Finally,
requiring Nalcor to implement a No Net Loss wetland policy may be cost-prohibitive.

266.

Annette Lutterman submitted that the wetlands that will be lost through inundation
represent some of the most valuable wetlands in the Project Area and that the loss of
seasonal variation in flows will prevent the success of any reproduction of this habitat.530
However, much of Ms. Lutterman’s work was based on experiences in reservoirs with
large drawdowns such as the Upper Churchill.531 The reservoirs associated with the
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- 126 Project will be far more capable of supporting healthy riparian habitats.532 Nalcor has
provided several examples of successful enhancement programs of exactly this type of
wetland habitat.533 These artificial wetlands are working at a scale that is similar to many
of the wetlands that will be inundated by the Project.534 Accordingly, Nalcor is confident
in its ability to reproduce these habitat types for the Project.
267.

Furthermore, Nalcor is evaluating further optimization of its proposed operating regime
for the Muskrat Falls reservoir to allow spring flooding above FSL.535 This will better
enhance the viability of all riparian habitats, both artificial and natural, by mimicking to a
great degree the spring flood that is currently experienced on the River.536 Ms. Lutterman
agreed that this represented the most optimal operating framework for a large
reservoir.537 Finally, to the extent that some wetlands will inevitably be lost through the
Project, Nalcor has demonstrated that wetland function in the Project Area will not be
affected and that this will not result in any significant adverse effect.
(b)

268.

Change in Health

In addition to concerns that the Project will result in significant habitat loss for terrestrial
wildlife, concerns have been raised that the Project may affect the health of certain
wildlife, particularly through mercury contamination.538

532

Perry Trimper, CEAR 1136 at pg. 275.

533

CEAR 1038.

534

Perry Trimper, CEAR 1136 at pg. 284.

535

Marion Organ, CEAR 1136 at pg. 270.
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Perry Trimper, CEAR 1136 at pgs. 284 and 285.
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Annette Lutterman, CEAR 1136 at pgs. 273 and 274.
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For example, Bruno Marcocchio, CEAR 940 at pg. 150.
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During construction, Nalcor found that the potential for direct health‐related effects on
KIs is limited to Black Bear, which may interact with possible contaminants associated
with site waste management and camp operations.539 Proper management of site waste
and camp operation facilities will minimize these environmental effects of the Project on
Black Bear health and any residual environmental effects will not be significant.540

270.

In terms of operations, there will be an increased potential for bioaccumulation of
methylmercury for KIs that feed on aquatic organisms. To evaluate this possible effect on
health, an ecological risk assessment (“ERA”) was completed for two species considered
particularly vulnerable to methylmercury because of their ecological niche: Osprey and
river otter.541 Hazard Quotients (“HQs”) were developed, which consisted of the ratio of
expected daily intake of mercury, divided by the daily dose of mercury known to
correspond with toxicological effects.542 An HQ of 0.8 (instead of the normal 1.0) was
determined to be a conservative threshold of mercury exposure necessary to predicate
changes in health, and this threshold accounted for exposures to mercury through food
other than fish in the Project Area, as well as mercury exposure outside the Assessment
Area for these migrating Osprey.543 If these additional exposures were included in the
ERA, the appropriate HQ would be 1.544

271.

Results of the ERA indicated that HQs for Osprey were near but below 0.8 for all
scenarios and that there is thus a low probability of adverse health effects on Osprey

539

EIS Vol IIB, pg. 5-73.

540

EIS Vol IIB, pg. 5-73; EIS Vol IIB, pg. 5-84.
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EIS Vol IIB, pg. 5-73.

542

EIS Vol IIB, pg. 5-74.
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Perry Trimper, CEAR 908 at pg. 167.
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Perry Trimper, CEAR 908 at pgs. 167 and 168.
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- 128 through mercury accumulation.545 River otter were estimated to have an HQ of 0.93,
which will necessitate thorough monitoring to ensure that adverse health effects are not
experienced.546 However, there was considerable conservatism built into the model that
likely overestimated actual mercury exposures. For example, the ERA assumed that all
fish species will experience peak levels of methylmercury at the same time, which will
not be the case.547 Similarly, Lake Trout, the fish species with the highest predicted
methylmercury concentrations in muscle tissue, was included in the ERA even though it
is expected that these fish will be relatively inaccessible to both river otter and Osprey
due to their preferred deep‐water habitat.548 Therefore, while the results of the ERA for
river otter highlight the importance of a thorough monitoring program, which Nalcor has
committed to,549 river otter are not expected to experience any population level health
effects as a result of the Project.550
272.

Environment Canada has submitted that Nalcor’s HQ calculations were underestimated
and that the correct HQ results should be 0.95 for Osprey and 0.96 for river otter.551
However, Neil Burgess for Environment Canada conceded during the hearings that his
agency calculated HQ to include the additional mercury exposures in food other than fish
in the Project Area and in Osprey wintering grounds.552 As explained above, Nalcor’s
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EIS Vol IIB, pg. 5-74.
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Response to IR JRP.156(d) at pg. 11.
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Response to IR JRP.156(d) at pg. 17.
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Neil Burgess, CEAR 908 at pg. 168.
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opposed to 1. If these added exposures are included in the calculation, then the HQ
threshold should be 1, which is still higher than Environment Canada’s predictions for
both Osprey and river otter. So while Nalcor and Environment Canada each calculated
HQ’s slightly differently, the results from both models suggest that no terrestrial wildlife
will be likely to experience health effects from mercury exposure at a population level.
273.

Environment Canada also suggested that Nalcor’s baseline levels of mercury for both
Osprey and river otter were insufficient.553 Nalcor agrees that the samples it was able to
collect from Osprey and river otter were insufficient in and of themselves to develop
meaningful predictions. However, the ERA studies that Nalcor conducted were based on
extensive background research from other areas, as well as site-specific values for
mercury exposure in the Project Area.554 In addition, Nalcor is considering new
techniques for obtaining river otter samples prior to inundation, and Nalcor has
committed to both gathering additional baseline data on Osprey and river otter mercury
exposure prior to inundation and monitoring mercury exposure in these species postinundation to ensure that terrestrial wildlife exposure to mercury does not produce any
adverse health effects.555 As a result, Nalcor is confident that its predictions for mercury
exposure to terrestrial wildlife are strong.

274.

Since Osprey and river otter are the terrestrial species most vulnerable to the effects of
methylmercury accumulation, based on their baseline mercury exposure and heavy
reliance on fish in their diet, and since no adverse health effects are predicted for these
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Neil Burgess, CEAR 908 at pg. 105.
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Perry Trimper, CEAR 923 at pg. 68.
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Response to IR JRP.156(d) at pg. 17.
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- 130 two animals, mercury accumulation is not expected to pose adverse health effects for
other terrestrial species either.
(c)
275.

Mortality

Several interveners raised the issue of direct mortality of terrestrial wildlife caused by the
Project.556 Mortality during construction and operation of the Project could occur through
vehicle collisions, by drowning during inundation of the reservoirs, or indirectly as a
consequence of increased access resulting in hunting and/or trapping.557

276.

Nalcor will implement several mitigation measures designed to minimize the risk of
wildlife mortality. These mitigation measures include posting speed limits on all roads,
ensuring careful site waste management, scheduling reservoir impoundment for a period
with minimal risk to drowning, and imposing a No Harvesting (or other harassment)
Policy.558 As a result of the mitigation measures Nalcor plans to implement, mortality is
not predicted to result in a significant adverse environmental effect for any terrestrial
KIs.559
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For example, Dr. Justina Ray, CEAR 940 at pg. 52; Bruno Marcocchio, CEAR 940 at pg. 163.

557

EIS Vol IIB, pg. 5-75.
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EIS Vol IIB, pg. 5-76.
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With respect to the George River caribou herd, see EIS Vol IIB, pg. 5-79; Red Wine Mountains caribou EIS Vol
IIB, pg. 5-80 and 5-81; Moose EIS Vol IIB, pg. 5-83; Black Bear EIS Vol IIB, pg. 5-85; Beaver EIS Vol IIB,
pg. 5-86 and 5-87; Marten EIS Vol IIB, pg. 5-88; Porcupine EIS Vol IIB, pg. 5-89 and 5-90; Canada Goose EIS
Vol IIB, pg. 5-90 and 5-91; Surf Scoter EIS Vol IIB, pg. 5-92 and 5-93; Ruffed Grouse EIS Vol IIB, pg. 5-94
and 5-95; Osprey EIS Vol IIB, pg. 5-95 and 5-96; Wetland Sparrows EIS Vol IIB, pg. 5-97 and 5-98; Harlequin
Duck EIS Vol IIB, pg. 5-98 and 5-99; Other Species of Concern EIS Vol IIB, pg. 5-100 and 101.
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277.

Species at Risk

Concerns were raised during the hearing about potential Project effects on species at
risk.560

278.

Section 4.4.4.3(p) of the EIS Guidelines required Nalcor to identify species of special
interest or conservation concern, with an emphasis on rare, vulnerable or threatened
species.

279.

The Species at Risk Act561 (“SARA”) imposes obligations on the responsible authority to
identify adverse effects on a listed wildlife species and its critical habitat, and to ensure
that those effects are mitigated and monitored.

280.

Specifically, Section 79(2) of SARA states that the responsible authority:
Must identify the adverse effects of the project on the listed wildlife species and
its critical habitat and, if the project is carried out, must ensure that measures are
taken to avoid or lessen those effects and to monitor them. The measures must
be taken in a way that is consistent with any applicable recovery strategy and
action plans.

281.

This is reinforced by the requirement of subsection 16(1) of the CEAA to consider all of
the environmental effects of a project.

282.

With regard to species at risk, Nalcor’s approach to the environmental assessment
included all federally SARA-listed species as KIs. These included the Red Wine
Mountains caribou herd, Harlequin Duck, Common Nighthawk, Olive-sided Flycatcher,
Gray-cheeked Thrush and Rusty Blackbird. None of these species have recovery
strategies or action plans, with the exception of the Harlequin Duck which has an Eastern

560

For example, Isabelle Schmelzer, CEAR 923 at pg. 268.

561

R.S.C. 2002, c. 29.
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species.
283.

Red Wine Mountains caribou are listed as Threatened in the SARA and in the
Newfoundland and Labrador Endangered Species Act (“NLESA”).563 As previously
described, the majority of the footprint of the Project will occur within low quality habitat
within this herd’s range.564 Predation and hunting, not the availability of habitat, are
described as the limiting factors causing the decline of the Red Wine Mountains caribou
herd, and the Project is not expected to negatively affect the risks posed by these
threats.565 As a result, residual environmental effects from the Project on the Red Wine
Mountains caribou herd are expected to be not significant.566

284.

Nalcor will implement several mitigation measures to minimize the Project’s effect on
Red Wine Mountains caribou, including a No Harvesting (or other harassment) Policy,
designing work schedules to minimize travel in designated areas during calving and postcalving periods, and removing trees from the riparian zone surrounding the reservoirs to
provide unimpeded access for wildlife.567 Nalcor will also continue its role on the
Labrador Woodland Caribou Recovery Team regarding the Red Wine Mountains Herd
and will support telemetry work to monitor population numbers, calf survival, and
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Response to IR JRP.105(b) at pg. 4.
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S.N.L. 2001, c. E-10.1.
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Response to IR JRP.157(h) at pg. 15.
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Response to IR JRP.157(h) at pg. 15; EIS Vol IIB, pg. 5-80.
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EIS Vol IIB, pg. 5-80 and 5-81.
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EIS Vol. IIB, Appendix IIB-A at pgs. 11 and 13.
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- 133 movement and distribution patterns.568 In the National Energy Board’s recent decision on
the Horn River project in British Columbia, the Board noted that:
The Board is of the view that offset measures could include contributing to
research activities which address data deficiencies and scientific uncertainties
related to caribou ecology, or supporting activities relating to the conservation,
mitigation and restoration of caribou habitat. Offset measures could also include
participating in the development of provincial and federal recovery strategies
and action plans for boreal woodland caribou, such as the national recovery
strategy...569

Therefore, Nalcor submits that its participation on the Labrador Woodland Caribou
Recovery Team and its support of regional research on woodland caribou should be
considered as mitigation measures to minimize and offset adverse effects of the Project
on the Red Wine Mountains caribou.
285.

For Harlequin Duck, loss of breeding habitat due to the Project will be minimal, given
that all known breeding sites are above the projected level of the reservoirs.570 In
addition, the Canadian Wildlife Service noted during the hearings that breeding habitat
availability is not a threat to the recovery of harlequin duck.571 Nevertheless, Nalcor will
design an avifauna management plan to reduce the possibility of loss or disturbance to
active nest sites.572 Harlequin Duck may use ashkui in the lower Churchill River that will
be affected by the Project. However, ashkui will remain at the confluences of tributaries
where Harlequin Duck are known to breed.573 Therefore, Nalcor concluded that
Harlequin Duck will be able to adapt relatively easily to changes in the hydrology of the

568

EIS Vol IIB, pg. 7-6.

569

National Energy Board Decision GH-2-2010 at pg. 38.

570

EIS Vol IIB, pg. 5-58.
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Alan Hanson, CEAR 923 at pg. 107.
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EIS Vol IIB, pg. 5-58.
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EIS Vol IIB, pg. 5-59.
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would be not significant.574
286.

Effects management for Harlequin Duck will be achieved through standard mitigation to
be included in Nalcor’s Environmental Protection Plans and by the use of Best
Management Techniques that will include, for example, the prohibition of hunting by
Project personnel, temporal and spatial avoidance of sensitive habitat, proper handling of
fuels to avoid spills and the provision of a minimum of 20 metre buffer (i.e. no clearing)
zone in areas adjacent to potential Harlequin Duck breeding habitat.575 Nalcor’s proposed
mitigation strategies have been informed by Environment Canada’s Harlequin Duck
Eastern Population Management Plan.576

287.

Although the remaining birds of concern occur in the Assessment Area, most are not
restricted to regionally uncommon habitats.577 In fact, the percentage of primary habitat
within the Assessment Area that will be lost due to the Project is less than 2% for each of
these species.578 In addition, availability of breeding habitat is not a threat to the recovery
of these species.579 As a result, the Project is not anticipated to result in significant
adverse effects for any of these species.

288.

Nalcor plans to conduct aerial surveys of the lower Churchill River and surrounding
locations to verify ashkui formation post-inundation.580 In addition, Nalcor will
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CALGARY:3103447.5
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avifauna nests and Nalcor’s mitigation measures for wetlands and riparian habitat will
benefit these species as well.581
289.

In summary, Nalcor submits that the Project will not likely result in any significant
adverse environmental effect on species at risk. Environment Canada has submitted that
it supports this conclusion.582
(e)

290.

Rare Plants

Nalcor has not identified any SARA-listed plant species of concern within the footprint
of the Project. However, the Government of Newfoundland and Labrador’s Wildlife
Division has expressed concerns that impoundment for the Project may potentially
extirpate regionally uncommon plant species from Labrador.583 Nalcor has commissioned
extensive studies of vascular plants species considered rare or listed under the SARA or
NLESA.584 Shelley Moores of the Province’s Department of Environment and
Conservation agreed that Nalcor went through a “very rigorous” process of evaluating
what plant species may be affected by the Project.585 While none of the plant species
listed under SARA or the NLESA were found in these surveys, Nalcor met with the
Newfoundland and Labrador Department of Environment and Conservation in Corner
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EIS Vol. IIB, Appendix IIB-A at pg. 137.
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Environment Canada, CEAR 658 at pg. 6.
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Government of Newfoundland and Labrador, CEAR 307.
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Response to IR JRP.158(a) at pg. 2.
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Shelley Moores, CEAR 923 at pg. 216.
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- 136 Brook on March 17, 2010 to discuss certain plant species that had limited observations in
the region.586
291.

Nalcor commissioned supplemental surveys in 2010 which were documented in the
report entitled “2010 Plant Survey in the Vicinity of the Lower Churchill River
Watershed”.587 This report concluded that there are eight plant species that are considered
potentially regionally uncommon within the Project Area, including Canada yew.588
Generally, these plant species are considered common in southern Canada and are
reaching their northern extent in central Labrador.589 The Department of Environment
and Conservation suggested the inclusion of an additional two plant species for this list,
namely Marsh Horsetail and Hidden Fruit Bladderwort. Note that Nalcor has identified
sufficient numbers of Marsh Horsetail outside the footprint of the Project downstream
that would justify its exclusion.590

292.

For each of the nine species that are considered regionally uncommon, preferred habitats
have been identified.591 In order to prevent the loss of these species from the region,
Nalcor will relocate these regionally rare plants from the flood zone to suitable habitat
outside of the flood zone if in the event that sufficient numbers are not identified beyond
the Project footprint.592 Establishing populations of these species outside of the flood
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expected to be significant.593

(iii)
293.

Atmospheric

In addition to aquatic and terrestrial environmental effects, Nalcor assessed the potential
atmospheric effects of the Project. The Project is expected to produce minimal GHG
emissions, both during construction and operations.594 Because the two reservoirs are
deep and narrow, compared to other large hydroelectric facilities in Canada and
elsewhere, they are anticipated to release low quantities of GHG over their lifetime,
compared to other facilities of similar electricity output.595 Further, the World
Commission on Dams has stated that reservoirs in boreal climates generate fewer GHGs
than elsewhere.596 Absolute estimates of GHG emissions for the Project are in the range
of 50,000 to 200,000 tonnes of carbon dioxide equivalent (“CO2e”) per year, which at the
peak of construction would represent approximately 3 percent of total annual provincial
GHG emissions.597

294.

The majority of the lands proposed to be inundated are currently unmanaged in terms of
forest clearing and are considered to be carbon neutral with respect to sequestration.598
While some concerns were raised during the hearing regarding the loss of carbon sinks
associated with the Project, Environment Canada has concluded that Nalcor’s approach is
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based on reasonable assumptions.599
295.

Finally, the supply of clean, renewable power from the Project will assist the Atlantic
Provinces and the Federal Government in meeting their GHG reduction targets.600 Nalcor
has estimated that the Project will result in potential annual displacement of GHG
emissions from existing generation facilities of up to 11,500,000 tonnes of GHG, which
includes displacement of the Holyrood Plant that will no longer be used following the
completion of the Project.601 That displacement represents a permanent and significant
displacement of GHG emissions. As a result, Environment Canada has submitted that the
Project may have a beneficial environmental effect through its potential to offset GHG
emissions elsewhere.602

296.

Transportation of people and materials to and from the Project sites will result in some air
pollutant emissions, but these emissions will be low in magnitude and will be spread out
over a large area over several years.603 Accordingly, transportation emissions are unlikely
to substantially affect air quality in the Assessment Area.604

297.

The Project will also emit some air pollutants from construction equipment during the
construction phase. Air pollutant emissions estimates for construction equipment were
calculated based on the expected fuel consumption for each heavy vehicle or equipment
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- 139 unit type.605 Overall, total air pollutant emissions to the atmosphere on an annual basis
during construction were anticipated to be relatively low compared to the annual
emissions from other sources in Newfoundland and Labrador, at less than 2 percent. As
air quality in Newfoundland and Labrador is considered good currently, and few other
emission sources exist in the Assessment Area, a small incremental increase in air
pollution during construction only is not expected to noticeably change ambient air
quality.606
298.

Finally, Nalcor considered the potential for the Project to result in fugitive dust
emissions. Given the expected low magnitude of these emission sources, the low
frequency of occurrence, limited duration of occurrence, and the mitigation that will be
applied, such as dust suppressants, airborne dust concentrations in the Project Area will
remain well below Air Quality standards and guidelines.607

299.

As a result, the environmental effects of air pollutant emissions from the Project are
predicted to be not significant.608

(iv)
300.

Environmental Protection Plans

In order to implement each of the mitigation measures proposed in the environmental
assessment, Nalcor will implement Environmental Protection Plans (“EPPs”) for the
construction, and operation and maintenance phases of the Project.609
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EPPs will be intended to:
(a)

identify environmental concerns and general protection measures to be considered
in the development of mitigation measures;

(b)

provide a reference document for the development of site‐specific mitigation
measures;

(c)

provide expectations with regards to orientation and awareness; and

(d)

communicate changes to the program through the revision process and provide a
reference to the applicable legislative requirements and suggested reference
material for the development of mitigation measures.610

302.

In addition to developing a general EPP for the Project, Nalcor will also develop separate
EPPs for sites and activities requiring non-standard mitigation measures.611 These
separate EPPs will address reservoir preparation, rehabilitation of riparian habitat,
inundation, and fish habitat compensation.612

303.

Nalcor’s EPPs will ensure that environmental effects from the Project are minimized and
that the mitigation commitments that Nalcor has made throughout the environmental
assessment process will be implemented as intended.
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Socio-economic and Cultural

304.

Issues relating to possible socio-economic effects of the Project can be summarized
according to each of the four socio-economic VECs selected for the Project: Economy,
Employment and Business; Communities; Land and Resource Use; and Cultural Heritage
Resources.613

(i)
(a)
305.

Economy, Employment and Business
Economy

Concerns were raised in the hearing that the Project would produce short-term benefits
that would not justify its environmental effects.614

306.

Nalcor disagrees that the positive economic effects of the Project will be short-term. The
Project will generate over ten years of construction activity and by any standard this
constitutes a long-term construction project. The Project will directly and indirectly result
in significant investments in local infrastructure.615 Individuals and businesses will
develop expertise to allow them to succeed for the future.616 The Project will produce
large quantities of relatively inexpensive power for local residents, businesses and
industry that will last for generations. As a result of this surplus power, the Project will
likely induce other industrial development to the region.617 The Department of Labrador
and Aboriginal Affairs concluded that the Project will serve as a catalyst for resource

613

EIS Vol. III, pg. 1-1.
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- 142 development throughout Labrador.618 With increased industrial activity in the region,
both directly through the Project and through induced industrial developments, other
industries will develop in the Province to support this increased development, such as
engineering, environmental services, and medical and legal professions.619 This will
move Labrador towards a more diversified economy.
307.

In addition, the Project will provide the Province with significant long-term revenues that
it will use to fund various short-term and long-term programs and services throughout the
Province. To that end, the Project will generate in excess of $1 billion in direct revenue
each year to the provincial government following retirement of debt obligations.620 In
addition, Nalcor has estimated that the Project will result in approximately $340 million
in annual tax revenue to the Government of Newfoundland and Labrador during
construction of the Project.621 This does not include taxes from any further industrial
development and businesses that may result from the Project.

308.

Finally, overall Project construction is expected to enhance provincial income by a total
$2.1 billion, with an additional $20 million for each year of operations.622 This reflects all
incomes earned by workers and businesses living or operating anywhere in the Province
that are employed directly or indirectly, or whose employment is induced by the
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- 143 Project.623 This does not include any additional industrial and commercial activity that
may occur in Labrador as a result of the Project.624
309.

Residents of businesses located in Labrador are expected to receive $700 million of this
$2.1 billion in construction-related income.625 Given the population distribution and
existence of businesses, it is expected that Labrador West and the Upper Lake Melville
areas will be the primary beneficiaries of Project income effects within Labrador.626 The
Nunatsiavut Government has asserted that the Project should improve the economy at a
household level for Inuit.627 Nalcor submits that the increase in local incomes as a result
of the Project will improve the economy at the household level for individuals that gain
employment with the Project. The Project offers choice to the residents of Labrador to
avail of the economic opportunities if they so chose.

310.

To enhance these potential economic benefits, Nalcor will adopt an industrial benefits
planning strategy (also see the “Benefits Strategy” located at CEAR 806) as part of its
corporate philosophy, and will be a party to other benefits mechanisms required as part of
any engagement and benefits strategies developed with other groups.628

311.

As a result of the expected increase in income and tax revenues in the province, the
residual adverse socio‐economic effects of the Project on economy during construction
and operation are expected to be not significant.629 Nevertheless, Nalcor will monitor
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- 144 expenditures by amount, type, location and type of contractor.630 If the results of this
monitoring show that economic effects are not being distributed as intended, Nalcor will
have the opportunity to modify its industrial benefits plan (also see the “Benefits
Strategy” which includes “Industrial Benefits (Part IV)” located at CEAR 806).
312.

Concerns were raised during the hearing surrounding potential increases in electricity
rates as a result of the Project.631 However, the Project will not result in any rate increases
in Central or Western Labrador since customers in those areas will continue to be served
by power from the Upper Churchill Falls facility.632 In other regions, rates will likely
increase in the short-term as the fuel costs at the Holyrood Plant rise.633 This is beyond
Nalcor’s control. Rate setting is the responsibility of the PUB, who is mandated to set
rates that are reasonable and not unjustly discriminatory.634 The PUB is also responsible
for long-term planning of the electricity grid in the Province to ensure that reliability
standards are met. The PUB approves Nalcor’s generation planning reports each year, the
latest of which was provided to the Panel during the hearing.635

313.

In setting electricity rates for consumers, the PUB must allow utilities to recover
prudently incurred operational costs, power purchases, and to earn a reasonable rate of
return, but only on those assets that are used and useful for delivering power to that
particular class of consumers.636 Electricity rates for consumers in the Province will go up
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- 145 in the future, but this is because investments must be made by utilities to ensure that
future demands in the Province will be reliably met. The Project represents the least
expensive and most reliable way for the Province to do this, in accordance with
subsection 3(b)(iii) of the Electrical Power Control Act, 1994. In fact, over the first fifty
years of the Project, it is expected to result in total savings of over $41 billion for
ratepayers in the Province in comparison to the No Project alternative637 Notably, the
project will not result in increased rates in Labrador.638
(b)
314.

Employment

Similarly, interveners have alleged that employment benefits from the Project will be
insufficient to justify environmental effects, are short-term, or will not be experienced
adequately in the region surrounding the Project.639

315.

The Project will result in considerable long-term benefits, including a decade of
construction employment for local workers (as compared with three years for Voisey’s
Bay),640 many decades of operational employment for local workers, and training of local
workers.

316.

Total direct construction‐related Project employment will be approximately 15,600
person‐years, 10,200 of which are expected to be filled by residents of Newfoundland
and Labrador.641 An additional 5,200 person-years of employment will be created
through indirect employment in the Province, and a further 8,000 person-years of
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- 146 employment in Newfoundland and Labrador are expected to be induced by the Project.642
During operations, 280 total person-years of employment (80 direct) are expected to be
created in Newfoundland and Labrador on an annual basis.643 Total employment in
Labrador is expected to reach almost 15,000 person-years.644 In addition to the long-term
direct employment that will result from the Project, the jobs that will be available for
monitoring for the Project represent considerable opportunities for local workers to gain
long-term permanent employment in the region.645
317.

During the hearings, Matthew Pike for the Melville Native Housing Association
expressed the following sentiment about employment benefits from the Project:
I left -- personally I left a well-paying job in St. John’s to come back to
Labrador because I see the opportunity here and I’m sticking around with hopes
that there’s opportunity here for young people like myself.
Because if you look behind me, I’m the youngest one in this room. There’s not
too many young people here today presenting or even attending this Panel but I
do care about this community and I do want to see a lot of opportunity here for
people who are living in St. John’s, who are living in Fort Mac, who are trained
and qualified, to be able to come home and work.646

This quote demonstrates the significant employment benefits associated with the Project
for local workers, especially the youth in the local communities.
318.

Nalcor will promote local employment through implementing an adjacency policy for
hiring people for the Project, which will give priority to qualified and experienced
workers in the vicinity of the Project. This policy will first satisfy any IBA commitments
with local Aboriginals, and then will give priority to qualified and experienced residents
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- 147 of Labrador, followed by qualified and experienced residents of Newfoundland, then
qualified and experienced residents of Canada, and finally qualified and experienced
workers from abroad.647 This policy will ensure that all residents of Labrador are given
priority for gaining employment with the Project, not just residents of Upper Lake
Melville, as was asserted by the Nunatsiavut Government in this hearing.648 While
concerns were raised that the adjacency policy for the Voisey’s Bay project was
ineffective since unions were not required to follow it,649 the benefits agreement that
Nalcor has entered into with the Province requires that the adjacency policy be honoured
in all collective bargaining agreements.650
319.

As part of the adjacency policy, Nalcor will compensate Labrador workers from differing
regions for the costs of travel to work on the Project.651 This may be done under various
mechanisms ranging from chartered flights or commercial flights paid for by Nalcor,
reimbursement to the individual or contractor for commercial flights, or even as a part of
an allowance or other mechanism in the total compensation of the worker.652 This
compensation will ensure that residents of isolated Labrador communities have the same
opportunities to gain employment with the Project as other residents of Labrador.

320.

Nalcor has also worked extensively with governments, Aboriginal groups, women’s
organizations, training institutions and labour organizations to discuss Project labour
requirements, to identify existing or anticipated gaps in the labour supply pool, and to
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- 148 explore and discuss potential approaches to address potential gaps.653 For example,
Nalcor worked together with the Innu Nation, Nunatsiavut Government and NunatuKavut
through the Labrador Aboriginal Training Partnership (“LATP”) to prepare and submit a
proposal to the Human Resources and Skills Development Canada (“HRSDC”) under the
Aboriginal Skills and Employment Partnership program (“ASEP”).654 335 individuals are
currently being funded through this program and 125 have obtained employment through
the assistance of LATP.655 Nalcor intends to work with the partners to extend this
program throughout the construction phase of the Project.656
321.

Nalcor also consulted extensively with various women’s organizations in developing a
Gender Equity Program for the Project.657 This Program will include the following:
(a)

All workers on site will complete mandatory training in gender sensitivity,
diversity, equity, respectful workplace and inclusion;

(b)

On-site accommodations will accommodate a female workforce;

(c)

Awareness of gender sensitivity, inclusion and respectful workplace will be part
of daily safety meetings;

(d)

Practices will be monitored, reported and will inform company policy and
workplace design;
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- 149 (e)

The construction site will be an inclusive environment that values diversity.
Clearly articulated policies on harassment will be communicated and supported
by clear protocols;

(f)

Clear processes for bringing complaints forward that is safe and communicates no
prejudice to the complainant will be communicated to all workers;

(g)

A gender based analysis will be incorporated into planning so that the workforce
culture and policies are created with an appreciation of gender differences and
recognition of potentially different impacts on women and men;

(h)

Nalcor will ensure that promotional materials and public information materials
include images and profiles of its collaborative partners;

(i)

Nalcor will profile the company’s commitments at all opportunities and will
monitor practices as part of its accountability framework; and

(j)

The role of supervisors in monitoring and supporting inclusionary practices will
be an expectation of supervisors on the construction site and during operations.658

322.

The Gender Equity Program incorporates several of the recommendations suggested by
the Women in Resource Development Corporation (“WRDC”), and the WRDC
expressed its support for this Program during the hearings.659

The Gender Equity

Program will be implemented in conjunction with a Project Diversity Plan, a Women’s
Employment Plan, and a business access strategy that will encourage hiring of all types
of workers for whom there exist current barriers to employment, including women and
658
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- 150 Aboriginal people.660 This Diversity Plan will be designed to exceed federal standards for
employment equity.661
323.

As a result of the increase in employment through the Project, as well as the mitigation
measures that Nalcor has proposed to ensure these employment benefits are appropriately
distributed among the population, the residual adverse socio‐economic effects of the
Project on Employment during construction and operation are expected to be not
significant.662 Nalcor will monitor employment by the number employed, location of
primary residence, occupational category, gender and Aboriginal status and these results
will inform Nalcor’s hiring, training and retention strategies.663
(c)

324.

Business

Finally, concerns were raised that local businesses would be adversely affected by the
Project and that any benefits would be short lived.664

325.

Nalcor measured potential Project-related effects on business through assessing the
number of businesses in the construction and related trades sectors in Labrador and the
value of contracts obtained by Labrador and Newfoundland businesses.665 A significant
adverse effect on business was defined as one resulting in substantial decreases in the
number of businesses in construction and related trades in Labrador and value of
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- 151 contracts obtained by Newfoundland and Labrador businesses as compared to current
levels over the life of the Project.666
326.

All bidding for work associated with the Project will be based on an international
competitive bidding basis. Newfoundland and Labrador benefits, as well as technical and
commercial considerations, will be selection factors in awarding Project contracts.667
Nalcor will develop a Contracting and Purchasing Policy for the Project that will include
sizing and designing of packages, where appropriate, to fit the capabilities of
Newfoundland and Labrador companies.668 Nalcor will also hold Project‐specific supplier
development seminars in Labrador, prior to the start of construction. These seminars will
provide the business community with the latest information on Project requirements, the
procurement procedures and other means by which the business community in Labrador
will be kept informed of opportunities.669 Based on economic modelling that Nalcor has
conducted, it is estimated that between $500 million and $1 billion in goods and services
will be supplied by Newfoundland and Labrador-based businesses.670 In addition, the
valuable knowledge and experience that these local businesses develop through supplying
the Project will enable them to better compete for similar work in the future.671

327.

Business opportunities arising from the Project will be beneficial to many firms in
Labrador; however, some might be adversely affected if skilled and experienced workers
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- 152 are lost to the Project.672 Nalcor has consulted with various business organizations in the
Upper Lake Melville area, including the Labrador North Chamber of Commerce and the
Innu Business Development Centre, to inform them of the opportunities and also the
labour requirements associated with the Project.673 Nalcor will inform local businesses of
its employment needs as early as possible in order to allow local businesses to retain their
existing workers and to identify gaps in supply and demand of workers so that
appropriate training programs can be implemented.674 Walt Mavin for the Department of
Human Resources, Labour and Employment confirmed that employee retention programs
have been successful in relation to other developments in the Province in the past.675
328.

Nalcor has committed to establishing a Labrador Business Opportunities Committee and
a full-time coordinator position in Labrador as part of its Benefits Strategy.676

329.

In the long-term, business opportunities in Labrador will increase through power being
made available as a result of the Project. This conclusion was also made by the
Newfoundland and Labrador Department of Labrador and Aboriginal Affairs.677

330.

As a result of the increased business opportunities in the province that will flow from the
Project, as well as Nalcor’s efforts to maximize positive effects of the Project on local
businesses, the residual adverse socio‐economic effects of the Project on Business during
construction and operation are expected to be not significant.678 Nalcor will monitor
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- 153 business expenditures and contract awards and will modify its industrial benefits strategy
(also see the “Benefits Strategy” located at CEAR 806) where necessary to optimize
opportunities for businesses in Newfoundland and Labrador.679
331.

Several interveners in the hearing expressed concerns that no power from the Project
would be made available for communities along the Labrador coast that are reliant on
diesel fuel for their electricity production.680 It is important to clarify the difference
between Nalcor and Newfoundland and Labrador Hydro. The decision to interconnect to
any communities in the Province is a decision that is driven by the cost of the
interconnection and that cost compared to the continued operation of the isolated
systems. That assessment and ultimate decision is made by Newfoundland and Labrador
Hydro, not Nalcor, and must be approved by the PUB. Newfoundland and Labrador
Hydro’s mandate is to deliver energy to every customer in the province who requires
energy, and to deliver that energy using the least cost alternative available.681 If
Newfoundland and Labrador Hydro concludes that there is a cost benefit to
interconnecting to any particular community or communities, that interconnection will
take place.682

332.

The reality for many isolated communities in Labrador is that the cost of constructing
additional transmission to connect them to the interconnected system is greater than the
continued cost of diesel.683 In fact, in 2001 the Province estimated that the cost of
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- 154 constructing transmission lines to these communities would be in the range of $300
million.684 With inflation and increased costs for materials and labour, that number would
be even higher today.685 That being said, Nalcor is currently leading a research and
development project in Ramea to assess the feasibility of integrating wind, hydrogen and
diesel for small off-grid communities to reduce the cost and environmental effects of the
current diesel generators.686
333.

In addition, future industrial activity in Labrador that is enabled by the available power
from the Project may create economically viable opportunities to link up adjacent
communities that are currently on diesel service.687 For example, Vale has expressed
interest in having an interconnection from the Project to its Voisey’s Bay project, which
might make transmission to remote communities in the vicinity of that project more
economically feasible.688 So while the Project will not directly provide interconnected
transmission services to these coastal communities, Nalcor and Newfoundland and
Labrador Hydro will to continue to assess options to reduce the dependence of isolated
communities on diesel power and will implement these options as soon as they become
technically and economically feasible.
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- 155 (ii)
334.

Communities

Grand Riverkeeper and other interveners raised concerns about the increased pressures on
community services and infrastructure that are alleged to result from the Project.689

335.

Nalcor fully assessed potential Project effects on current capacity of local infrastructure
and services. A significant adverse effect on physical or social infrastructure and services
was defined as one when demands from the Project exceed the existing capacity of the
system on an ongoing and consistent basis during the life of the Project.690 Similarly, a
significant adverse effect on community health was defined as one when the socioeconomic effects of the Project led to a deterioration of the determinants of health on an
ongoing and consistent basis during the life of the Project such that community health or
delivery of health services cannot be effectively managed on a regular basis.691

336.

Demands on infrastructure and services will arise directly from Project activities as a
result of in‐migration of workers and their families to the Upper Lake Melville area and
to Happy Valley‐Goose Bay in particular.692 Those infrastructure components that are
expected to be most affected to increases in demand are the passenger terminal at the
Goose Bay Airport, the dock facilities at the Port of Goose Bay, and local roads in Happy
Valley‐Goose Bay.693

337.

Upgrades to the trans-Labrador Highway west of Happy Valley‐Goose Bay are presently
underway. Any movements on this highway for the Project will be planned with the
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- 156 capacity constraints of the highway and, as such, any use of this highway is not expected
to be problematic.694 Projected Project-related traffic represents less than one percent of
the design capacity of the Trans Labrador Highway.695
338.

Project personnel travelling through the airport at Happy Valley‐Goose Bay will result in
increased demands at this facility. The airport and passenger terminal is being expanded,
with a scheduled completion date of 2011, to increase its capacity for meeting the
increasing demands.696

339.

In terms of the use of port facilities, as the Project is still in the planning phase the exact
routing for material delivery has yet to be determined and will depend on the award of
supplier contracts. Depending upon the award of contracts, the dock at Happy ValleyGoose Bay may need to be upgraded prior to Project construction. These upgrades would
relate to the delivery of heavy loads such as transformers and would not be due to the
frequency of deliveries exceeding the capacity of the dock facilities. These upgrades
would need to be completed prior to the delivery of heavy loads which would be later in
the construction schedule. If it is determined that these upgrades are required Nalcor will
coordinate and provide the necessary support to the Port Authority for this work.697
Transport Canada has submitted that the Project will not result in a significant increase in
shipping to the Port of Goose Bay.698
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Therefore, potential constraints on physical infrastructure and services have been
identified and will be addressed prior to construction so that the Project will not cause
existing infrastructure capacity to be exceeded.699

341.

Social service components that may be affected by the Project are security and education
services, and housing and accommodations. Experience and current and projected labour
market conditions suggest that relatively few construction workers will relocate for
employment reasons, although some Project management personnel, and others
employed indirectly in industries supporting the Project or in government and service
sector occupations, will do so.700 For example, Joe Goudie for the Melville Native
Housing Association explained in the hearings that past residents of Labrador who have
moved away for work opportunities may move back to the region as a result of the
opportunities associated with the Project.701

342.

Nalcor studied the socio-economic effects and mitigation programs of several other largescale projects across the region and the country.702 Lessons from these past projects were
used to design effects management programs for the Project, such as the use of highquality, on-site accommodations complexes. For the Hibernia project, which involved
nearly twice as many construction workers as will be required for the Project, on-site
accommodations complexes were used to separate project personnel from the
surrounding communities; community focus groups held throughout the construction
phase noted that the number of in-migrants was minimal, and that crime, cost-of-living,
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- 158 disruption of the local fishery, and increased housing costs were not perceived to be
problems.703
343.

Similarly, Nalcor plans to minimize effects on local communities through the use of a
fully-contained accommodations complex located in close proximity to the construction
site. Workers will be transported to and from the airport in Happy Valley-Goose Bay by
buses, and these bus trips will be closely coordinated with flight schedules so that
workers do not spend time in the community while waiting for a flight or a shuttle to the
camp.704 As a result of this separation of Project workers from the local communities,
Nalcor expects that the majority of Project-related demands on social infrastructure and
services will be minimized.705

344.

The use of an accommodations complex does not mean that the Project will have no
effect on the local communities. Nalcor and relevant government agencies, such as the
Department of Innovation, Trade and Rural Development, will monitor infrastructure
capacity throughout the life of the Project to assess whether additional infrastructure is
required.706 In addition, Nalcor will continue to work with the Town of Happy ValleyGoose Bay on municipal planning issues so that any issues that might occur during
Project construction will be mitigated.707 To that end, Nalcor has held workshops with the
Council and management of the Town of Happy Valley-Goose Bay to discuss
infrastructure capacity issues in detail and these workshops will continue.708 Since
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- 159 infrastructure capacity in the Project Area will be monitored closely throughout the life of
the Project and the relevant government agencies will be provided with adequate time to
remedy any shortfalls in capacity, the Project is not expected to result in existing social
infrastructure and services capacity being exceeded.709
345.

The socio‐economic effects of the Project on community health determinants are
dependent on social responses, health practices and coping skills, and the availability of
social support networks, particularly that of the family. For those who obtain employment
with the Project, there is the possibility of increased income, self‐esteem and social
status, which in turn may positively affect other aspects of health and well‐being such as
improved personal health practices and coping skills. For some, increased income and
community‐worker interactions may have adverse effects in terms of poor personal health
practices and coping skills. Both positive and adverse residual effects are likely.710

346.

Nalcor will minimize the potential for increased stress on individuals and their families
through implementing an Employee Assistance Program (“EAP”) to enhance health and
well-being of employees who choose to use it.711

Where feasible, flexible work

schedules will be available to provide opportunities for workers to optimize other values
important to them, such as the practice of traditional harvesting activities, outside the
workplace.712 This has been successful in past projects.713 Nalcor will minimize the
potential for increased demands on regional health services by providing paramedic,
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- 160 emergency response and basic counselling services on-site.714 Nalcor will also continue
to liaise with Labrador Grenfell Health and the NL Department of Health and
Community Services throughout their planning process to further minimize adverse
effects of the Project on health services.715 With the implementation of such effects
management measures, in conjunction with government programs such as the Northern
Strategic Plan that will see over $650 million invested in Labrador to promote social
development in the region,716 residual adverse effects of the Project on community health
are predicted to be not significant.717 The Labrador-Grenfell Health Authority and NL
Department of Health and Community Services agrees with Nalcor’s effects predictions
on community health and proposed mitigation strategies.718
347.

Nalcor will seek to enhance positive socio-economic effects through implementing
appropriate policies and strategies for matters that are within its control, such as
employment and material procurement.719 Other matters are outside of Nalcor’s control
and mandate, such as municipal infrastructure. For these issues, Nalcor will participate in
a more indirect, facilitative manner, reflecting the more indirect linkage of these issues to
the Project.720 The Joint Review Panel for the Muskeg River Mine Expansion Project
confirmed that local infrastructure and capacity are the responsibilities of government,
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- 161 not project proponents, and that the Panel did not have the mandate to resolve preexisting socio-economic issues.721
348.

The Project will result in substantial dividends and tax revenues accruing to the
Government of Newfoundland and Labrador.722 As the Department of Finance submitted
during the hearing, budgets are set by the provincial legislature based on the revenues
that are available to it and the funding proposals submitted by each government
department.723 The needs of each department are balanced against one another and
prioritized by the Cabinet, who then submits the budget to the legislature for approval.724
Nalcor’s unique position as a Crown corporation allows it to work closely with multiple
provincial agencies and departments to balance these needs and obtain government
funding for programs related to Nalcor’s projects.725

349.

Therefore, where Nalcor will not take direct responsibility for an issue under a
governmental authority’s control, Nalcor has committed to working closely with the
relevant authorities to assist them in meeting needs that arise from the Project. For
example, Nalcor has committed to raising the issue of a housing shortage in Happy
Valley-Goose Bay as an issue requiring a priority response with the Newfoundland and
Labrador Housing Corporation.726 Nalcor fully expects to continue addressing issues in
this manner.
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The agencies responsible for community infrastructure and services that may be affected
by the Project have shown that they accept responsibility for ensuring local infrastructure
and services are able to accommodate the Project, and are in fact already planning to
meet that goal. For example, Rita Malone for the Department of Innovation, Trade and
Rural Development explained during the hearings that her Department works with
municipalities, other provincial departments and the federal government to ensure
adequate infrastructure is in place to support development in the Province.727 Similarly,
the Labrador-Grenfell Health Authority has submitted that it is responsible for ensuring
adequate health care capacity in the region and that it will plan so that Project-related
needs are met.728 The Province has committed to providing all of the resources that the
Health Authority requires to assess additional needs that will arise from the Project and to
ensure that sufficient health capacity exists if and when the Project proceeds.729

351.

Pursuant to subsection 37(2.1)(b) of the CEAA, any mitigation measures that will be
implemented by a government department or agency constitute mitigation that may be
used to minimize adverse environmental effects. Nalcor submits that once the mitigation
measures that it has proposed have been taken into account, together with all mitigation
measures that have been proposed by government agencies, the Project is not likely to
result in any significant adverse effects to community health, services or infrastructure.

352.

It is important to remember that while the Project cannot solve every pre-existing
problem or capacity shortage in each of the local communities, the Project will result in
considerable long-term revenue to the Province that will better enable it to address these
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Rita Malone, CEAR 817 at pg. 213.

728

Dr. Faith Stratton, CEAR 1086 at pgs. 74 and 78.

729

Delia Connell, CEAR 1086 at pg. 87; Dr. Faith Stratton, CEAR 1086 at pg. 87.
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- 163 issues. Without the Project, the Province’s ability to simply maintain the existing services
it provides in the region may be at risk.
353.

The Mayor of the Town of Happy Valley-Goose Bay stated that the Town Council was in
favour of the Project, so long as it met three conditions: the provision of a block of power
from the Project for the local communities and future industry; the development of a
Labrador Heritage Fund from the proceeds of this and other projects; and a competitive
electricity rate for industrial, commercial and residential consumers in the vicinity of the
Project.730 The Labrador North Chamber of Commerce suggested similar conditions.731

354.

In response to the first condition request, Newfoundland and Labrador Hydro has an
obligation to deliver least-cost electricity to customers who need it, no matter where they
are in the province.732 In addition, the ability of Newfoundland and Labrador Hydro to
provide large blocks of power to communities and industry located in close proximity to
the Project will be much greater than providing the same service farther away since there
will be available electricity close by. Therefore, Newfoundland and Labrador Hydro will
be able to provide local communities and industry with large blocks of energy relatively
quickly if and when they need it in the future.733

355.

With respect to the request for a Heritage Fund, Nalcor submits that the Province does
not set aside funds for particular areas.734 The areas where the Province chooses to invest
are based on the priorities set by the Cabinet and legislature, as discussed above. Just as
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Mayor Abbass, CEAR 692 at pgs. 67 and 68.

731

Sterling Peyton, CEAR 706 at pg. 9.

732

Gilbert Bennett, CEAR 776 at pg. 15.

733

Gilbert Bennett, CEAR 706 at pg. 27.

734

Gilbert Bennett, CEAR 1164 at pg. 239.

CALGARY:3103447.5

- 164 revenues from offshore oil and gas developments were used to fund the College of the
North Atlantic in Labrador, revenues from the Project should be directed to those areas of
the Province that need investment the most, both in Labrador and on the Island.735
356.

In terms of a competitive electricity rate for local consumers, the price of electricity in the
vicinity of the Project will be less than in other, more isolated areas. However, this is not
because Nalcor will be subsidizing local consumers; it is because the delivered cost of
energy includes both the cost of electricity generation and the cost of transmission, and
being in close proximity to generation means that the transmission component of the
delivered cost of energy will be less. So being in proximity to the Project is a cost
advantage for consumers in the area, whether they're industrial, commercial, or
residential.736

357.

Overall, Nalcor believes that local communities will benefit from this Project as a result
of increased business activity and capacity, employment incomes to individuals,
employment, training and infrastructure improvements. The Labrador North Chamber of
Commerce has stated its support for this Project.737 Similarly, the Mayor for the Town of
Happy Valley-Goose Bay stated in the hearings that in his opinion the Project was
“amazing” and that it would provide many positive opportunities and benefits.738

358.

Suggestions were made during the hearing that a more appropriate approach to assessing
potential socio-economic effects of the Project would have been to use a Genuine
Progress Index (“GPI”) and/or the Mackenzie Valley Review Board Social and Economic

735

Gilbert Bennett, CEAR 1164 at pg. 239.

736

Gilbert Bennett, CEAR 706 at pg. 26.

737

Sterling Peyton, CEAR 706 at pg. 8.

738

Mayor Abbass, CEAR 692 at pg. 82.
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- 165 Assessment Framework (“MVRB Framework”).739 Nalcor submits that the socioeconomic assessment that was carried out for the Project was appropriate and that the
GPI approach would not have meaningfully changed the way that Nalcor predicted
effects, nor would it have improved upon Nalcor’s proposed mitigation measures. The
approach and methodology to assess the socio-economic effects of the Project was
appropriate and thorough. The methodology that was used has been successfully used in
assessing all large resource development projects in Newfoundland and Labrador over
the past 20 years. This includes the assessments of the Terra Nova oilfield, White Rose
oilfield, Newfoundland Transhipment Terminal, Voisey’s Bay Mine/Mill and TransLabrador Highway projects. In the past five years, this approach and methodology has
been used for the Voisey’s Bay Processing Plant, the Newfoundland and Labrador
Refining Company, and the North Amethyst satellite oilfield.

These assessments,

undertaken for CEAA and/or provincial requirements, were all found to be adequate for
the purpose of assessing project effects to economy, employment, business, physical
infrastructure, and social services, including health. In addition, Professor Rudd on
behalf of the Grand Riverkeeper agreed that using a GPI approach would not have been
appropriate in these circumstances.740
359.

In addition, while the MVRB Framework was not specifically used by Nalcor in
conducting the socio-economic assessment for the Project, Nalcor’s approach was in fact
very similar to the MVRB Framework. The Mokami Status of Women suggested that the
MVRB Framework would have required Nalcor to more fully identify and understand the

739

For example, Petrina Beals, CEAR 1086 at pg. 330.

740

Murray Rudd, CEAR 1163 at pg. 126.
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However, Nalcor carried out extensive consultation with women’s organizations,
Aboriginal communities, and local municipalities in order to determine potential socioeconomic effects of the Project and to develop effective mitigation strategies.742 Nalcor
submits that no real evidence has been submitted to suggest that its local consultation was
in any way inadequate or that women’s issues have not been adequately addressed
through its Gender Equity Program.

(iii)
360.

Land and Resource Use

Several interveners have submitted during the hearing that their traditional and current
land and resource use will be affected by the Project.743

361.

Section 4.4.4.4 of the EIS Guidelines requires Nalcor to assess land and resource use
within the Project Area. Nalcor assessed potential Project effects on land and resource
use on the basis of effects on hunting, trapping and fishing; navigation and winter travel;
recreational use of the land; forestry; mineral lands; special area; berry picking and
medicinal plants; agriculture; and landscape and river aesthetics.744 This was done
through extensive phone and face-to-face interviews in the communities of Happy
Valley-Goose Bay, Northwest River, Mud Lake, Churchill Falls, Labrador City and
Wabush.745 Nalcor also provided funding to Aboriginal groups to conduct land and
resource use studies, and performed a thorough review of literature and relevant

741

For example, Petrina Beals, CEAR 1086 at pg. 318.

742

CEAR 1189; EIS Vol IA, pgs. 7-5 to 7-9.

743

For example, Tom Sheldon, CEAR 1086 at pg. 279.

744

EIS Vol. III, pg. 5-7.

745

Colleen Leeder, CEAR 1086 at pg. 21.
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- 167 government data for aspects such as hunting and fishing bag limits, licences outfitting,
forestry tourism and mining.746
362.

A significant adverse environmental effect on land and resource use was defined as one
where the proposed use of land for the Project is not compatible with adjacent land use
activities as designated through a regulatory land use process or where the Project creates
a change or disruption that widely restricts or degrades land and resource use to a point
where activities cannot continue at or near current levels within the Assessment Area
over the long term.747

363.

While Project‐related loss of habitat may affect the distribution and abundance of some
game species, the Project will not affect the viability or sustainability of these populations
within the Assessment Area. The Project will also result in a net increase in fish habitat.
Therefore, while the pattern and location of hunting, trapping and fishing activities in the
Assessment Area might be permanently altered because of the Project, populations of fish
and game species are anticipated to remain at a level necessary to continue to sustainably
support these land use activities.748

364.

There will be some increased access to the lower Churchill River as a result of new
access roads built for the Project. This will provide increased opportunities for land and
resource use activities in the Assessment Area. Any potential adverse effects of increased
access, such as increased competition for resources, will be mitigated through reclaiming
the majority of the access roads over time and limiting harvesting activities by Project

746

Colleen Leeder, CEAR 1086 at pg. 22.

747

EIS Vol. III, pg. 5-9.

748

EIS Vol. III, pg. 5-34.

CALGARY:3103447.5

- 168 employees while on site.749 DFO has submitted that a no fishing policy for workers, such
as the policy Nalcor proposed in its EIS, will be important in controlling fishing activity
within the Project area.750
365.

Employment for the Project is anticipated to have both adverse and positive effects on
land and resource use. While Project workers will have less time to engage in hunting,
trapping and fishing, wages will provide the financial means to support harvesting
activities. To mitigate adverse environmental effects, Nalcor will support flexibility in
work schedules and rotations, job‐sharing and cultural leave provisions where possible.751

366.

The Project will result in minor interference with navigation on the lower Churchill
River.752 However, the reservoirs will continue to be navigable waterways once flooded
and the river will still be navigable because the Project will result in reduced flow and
more stable ice conditions in the river upstream of Muskrat Falls after impoundment.
Within the reservoirs, the primary impediments to navigation will occur during and
shortly after construction when trees that were not cleared during the reservoir clearing
process will be present along some sections of the new shoreline. Nalcor will work with
Transport Canada, as per their recommendations to identify issues with navigation and
implement necessary mitigations.753

367.

Downstream of Muskrat Falls, it is expected that the freeze up date will be delayed by
two weeks and the break up date will occur one week later than at present. The amount of
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EIS Vol. III, pg. 5-34.

750

Fisheries and Oceans Canada, CEAR 639 at pg. 34.
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EIS Vol. III, pg. 5-34.
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Transport Canada, CEAR 635 at pg. 19.

753

Marion Organ, CEAR 836 at pg. 45.
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- 169 time that downstream residents will be able to use the area for boating or for
snowmobiling in the winter will not be affected, nor will the stability of the ice.
Therefore, both Nalcor and Transport Canada concluded that downstream crossing of the
river is not expected to be significantly affected by the Project.754 Furthermore, it should
be noted that Nalcor will be required to work with Transport Canada to develop
appropriate terms and conditions to be placed upon an approval under the Navigable
Waters Protection Act to mitigate effects on navigation if the Project is approved.755
368.

The Project will also likely result in the loss of some ashkui on the main stem of the
lower Churchill River, which are areas used by waterfowl for staging and by the
Labrador Innu for hunting, in late winter and early spring. Based on detailed modelling
carried out for the Project, Nalcor expects that ashkui will continue to form at the deltas
of tributaries due to the increased velocity of flow and higher temperature of water
compared to elsewhere in the reservoirs.756 Mitigation measures to enhance fish habitat
will also contribute to ashkui formation at selected deltas prior to inundation.757
Environment Canada submitted that there is insufficient baseline information on how
ashkui are used by waterfowl and that this information is required to inform monitoring
and follow-up programs.758 Nalcor has committed to collecting this baseline information
prior to inundation.759 Regardless, other ashkui that form in the lower Churchill River
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Response to IR JRP.71(e) at pg. 7; Transport Canada, CEAR 635 at pg. 10.

755

Transport Canada, CEAR 635 at pg. 11.
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Response to IR JRP.154(c) at pg. 6.
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Response to IR JRP.48(f) at pg. 7.

758

Glenn Troke, CEAR 1113 at pg. 65.
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CEAR 1189 at pg. 4.
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- 170 watershed beyond the reservoirs will be available for use by wildlife and the Innu.760 For
that reason, Environment Canada concluded that regardless of the outcome of the
supplemental baseline work that Nalcor has agreed to perform, the Project will not likely
result in population level effects on waterfowl that use ashkui for staging.761 Nalcor
submits that any effects on Innu land and resource use will similarly be minimal and
localized and that there will be sufficient ashkui in the Assessment Area for Innu to
continue fishing, hunting and trapping to the same extent as they have historically
done.762
369.

In terms of potential effects of the Project on berry picking and medicinal plants, habitat
loss will be localized and is not anticipated to be of sufficient scale or magnitude to cause
a reduction in the level of existing activities within the Assessment Area. Canada yew
plants within the inundated area will be re‐located to an area above the future reservoir
limits.763

370.

Finally, it is anticipated that consumption advisories for fish species will be developed
and issued to limit human exposure to methylmercury. These advisories are expected for
the main stem of the lower Churchill River, but are not expected to extend beyond Goose
Bay or into Lake Melville.764 For some people, this may result in decreased fish
harvesting and consumption. However, those people will have opportunities to fish
outside of the main stem of the River where mercury levels in fish will not be affected by
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Response to IR JRP.154(c) at pg. 6.
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Scott Gilliland, CEAR 923 at pg. 159.
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EIS Vol. III, pg. 5-34.
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EIS Vol. III, pg. 5-35.
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Colleen Leeder, CEAR 1086 at pg. 14.
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- 171 the Project. In addition, Nalcor’s studies indicated that the majority of fish harvesting in
the Project Area in fact occurs in Lake Melville or in tributaries, outside of the area
where fish consumption advisories will likely be implemented.765 The conclusion was
confirmed by the oral evidence of several interveners during the hearing, as well as by
Minister Kemuksigak of the Nunatsiavut Government.766 Further, Nalcor committed to
investigate the rehabilitation of Grand Lake as part of its fish compensation strategy
which would increase fishing opportunities in the immediate area (Gilbert Bennett,
CEAR 1221 pages 8ff). Finally, mercury levels in fish within the main stem are expected
to peak in 10 to 15 years, after which they will decline, approaching baseline levels
within 35 years.767
371.

Mitigation measures proposed by Nalcor to minimize adverse effects on land and
resource use include:
(a)

Compensating trappers for trap lines that will be flooded by the Project;

(b)

Restricting access to Project roads and work areas during construction;

(c)

Implementing a no‐harvesting and firearms prohibition policy for all Project
employees;

(d)

Allowing flexibility in work schedules and rotations to enable employees to
engage in traditional activities;

765

Lower Churchill River Fish Consumption and Angling Survey Component Study at pg. 6-4; CEAR 1150.

766

Patricia Kemuksigak, CEAR 1086 at pg. 305; also Patricia Kemuksigak, CEAR 1164 at pg. 170; Derryl Shiwak,
CEAR 1118 at pg. 21; Carl McLean, CEAR 961 at pg. 148.
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EIS Vol. III, pg. 5-35.
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Providing country foods as part of the regular menu rotation at the
accommodation complexes;

(f)

Re-establishing Canada yew plants that are located within the inundated area;

(g)

Preparing the reservoirs to reduce adverse aesthetic effects and to improve
navigability;

372.

(h)

Replacing boat access points that are lost due to the Project;

(i)

Maintaining access to portage routes at Gull Island and Muskrat Falls;

(j)

Scheduling construction to minimize disruption to boating; and

(k)

Creating snowmobile trails equal to the amount inundated.768

Since any adverse effects on land and resource use resulting from the Project will not be
of sufficient scale or magnitude to cause a reduction in the level of existing activities
within the Assessment Area, residual adverse effects on land and resource use are
expected to be not significant.769 This distinguishes the Project from the Whites Point
Quarry Project, which was referenced by the Sierra Club during the hearings,770 where it
was found that the project in question was incompatible with how the local residents used
and valued the land permanently.771
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EIS Vol. III, pg. 5-32 and 5-33.

769

EIS Vol. III, pg. 5-36.

770

Bruno Marcocchio, CEAR 1136 at pg. 312.

771

Final Report for the Whites Point Quarry and Marine Terminal Project (October 2007), online:
<http://www.ceaa.gc.ca/B4777C6B-docs/WP-1837_e.pdf> at 103.
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Nalcor will monitor certain post-impoundment conditions to ensure that its effects
predictions for land and resource use are accurate. For example, Nalcor will monitor ice
formation downstream of Muskrat Falls and ashkui utilization by waterfowl.772 However,
Nalcor considers general monitoring of land and resource to be the responsibility of
provincial and federal agencies, not Nalcor.773 Nalcor has committed to provide
Project‐related information to these authorities in order to assist them in carrying out their
responsibilities, but the nature and extent of this information will be based on the
requirements of the responsible government agencies.774

374.

During the hearing, the NunatuKavut Community Council (“NCC”) presented a
compilation of traditional traplines of their membership that was prepared in 1994.775 Of
particular relevance was the identification of trapping areas within the lower Churchill
River watershed. The representatives of the NCC were uncertain of the origin and
methods behind the mapping but were aware of the involvement of Dr. Evelyn Plaice.776
Based on these comments, Nalcor believes the maps were derived at least in part from
intensive land-use use interviews conducted in the 1980s. As part of the baseline research
associated with the environmental assessment of military training activities at 5 Wing
Goose Bay (DND 1994) [CEAR Document number unassigned at filing time, this
information was filed Wednesday, April 13 2011 titled “Subject – Supplemental
Information”], Perry Trimper (a member of the Nalcor consultants’ team) worked with
Dr. Plaice during 1987-1988. Interviews were conducted with active and former trappers
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Response to IR JRP.71(e) at pg. 7; Response to IR JRP.48(c) at pg. 4.
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Greg Mitchell, CEAR 1208 at pg 257.

776
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- 174 from throughout Labrador and north-eastern Quebec using consistent questionnaires and
1:50,000 topographic map sheets. This information was compiled in the DND (1994)
[CEAR Document number unassigned see above for explanation of document] EIS
by community (instead of ethnic origin as presented by the NCC). Regardless, the extent
of this trapping activity (occurring prior to the 1980s up to 1994) was presented in
documents (e.g., DND 1994) reviewed for the environmental baseline for this Project.
While the value of the information presented by the NCC is obvious, Nalcor contends
that no additional evidence of contemporary activity was presented by NCC and that the
NCC’s compilation of traditional traplines does not change Nalcor’s conclusions
regarding the potential effect of the Project on current land and resource use including
trapping.

(iv)
375.

Cultural Heritage Resources

Concerns were raised during this hearing that cultural heritage resources would be lost as
a result of the Project.777

376.

Section 4.4.4.5 of the EIS Guidelines requires Nalcor to assess cultural heritage resources
that may be affected by the Project. Under the Newfoundland and Labrador Historic
Resources Act, historic resources include objects (such as stone tools) and structural
remains pre‐dating 1960 that show evidence of manufacture, alteration or use by humans,
as well as burial, cultural, spiritual and other heritage sites and materials dating to the
Pre‐contact and Historic Periods.778
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For example, Ed Tuttauk, CEAR 961 at pg. 65; Scott Nielsen, CEAR 961 at pg. 93.
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EIS Vol. III, pg. 6-2.
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A significant adverse environmental effect on cultural heritage resources was defined as
the loss or disturbance of known historic and archaeological resources without the
appropriate documentation, or salvage and retrieval of the material culture and the
information it contains, and without prior approval from the provincial regulatory
agency.779

378.

In carrying out its assessment of historical and cultural resources, Nalcor undertook the
longest and most intensive archaeological assessment that has ever been done in the
region, involving over 1,400 individual testing locations, more than 45,000 test pits and
recording over 350 sites.780 Within the Assessment Area, Nalcor identified 46
archaeological sites, consisting of 26 sites with pre‐contact components, including two
historic Hudson’s Bay Company trading posts, as well as six historic tilts and 14 historic
campsites and other indeterminate historic occupations.781 Two additional cultural
heritage sites were identified by the Innu as sites of cultural and spiritual importance.782
Historically and culturally significant portage routes and trails were also recorded and
documented.783

379.

Nalcor followed the mitigation guidelines under the Historic Resources Act to plan
Project activities in a way that would reduce any adverse environmental effects on
historic resource values.784 Nalcor and the Provincial Archaeology Office (“PAO”) have
worked together for over 10 years on designing and implementing Nalcor’s

779

EIS Vol. III, pg. 6-6.
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Fred Schwarz, CEAR 1011 at pg. 11.
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EIS Vol. III, pg. 6-6.
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EIS Vol. III, pg. 6-10.
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Fred Schwarz, CEAR 1011 at pg. 16.
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EIS Vol. III, pg. 6-13.
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- 176 archaeological program, and the PAO has expressed its satisfaction with Nalcor’s work to
date and its plans to protect and recover historical resources through the life of the
Project.785
380.

Of the 46 historic and archaeological sites registered for the Assessment Area, two have
already been excavated archaeologically, with no further mitigation required. There is
potential for some of the remaining sites to be disturbed or lost as a result of the Project.
In accordance with its Historic and Archaeological Resources Mitigation Plan, Nalcor has
proposed data recovery and field recording programs for these sites to ensure information
and material from these sites will be recovered and archived.786

381.

Interactions with the cultural and spiritual site at Muskrat Falls (Manitu‐utshu) have been
reduced through a Project redesign and development of an alternate layout that
considered cultural and spiritual importance of the site.787

382.

Scott Nielsen submitted that while Nalcor has complied with all necessary regulatory
requirements in carrying out its archaeological programs, there are shortfalls in the
regulatory requirements.788 For example, Mr. Nielsen requested that Nalcor commit to
analyzing the artefacts that are discovered and collected through the archaeological
program.789 Nalcor has accepted this request.790
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Martha Drake, CEAR 1086 at pgs. 185 and 190.
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Attachment A to Response to IR JRP.104.

787

EIS Vol. III, pg. 6-17.
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Scott Nielsen, CEAR 1086 at pgs. 156 and 157.
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Scott Nielsen, CEAR 1086 at pg. 143.
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Fred Schwarz, CEAR 1086 at pg. 216; CEAR 1120.
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Mr. Nielsen also expressed concerns that Nalcor had not identified all possible historical
sites in the Project Area.791 Nalcor submits that to the extent that any historical sites that
may be affected by the Project have not already been identified, they will be identified
through the detailed Project planning process and the second phase of the historical
resource assessment program. Furthermore, Nalcor’s EPP will include a Historic and
Archaeological Resources Contingency and Response Plan that outlines procedures to
follow upon discovery of historic and archaeological resources, such as pre‐contact or
historic artefacts, sites, structures, objects or materials.792 Finally, as a response to an
undertaking, Nalcor committed to work with communities to develop ways to
commemorate areas and items of historical importance and to commemorate those areas
on the river as well as making historical information available and displayed locally (see
CEAR 1136, pages 3-4).

384.

As a result, any potential adverse environmental effects on cultural heritage resources are
expected to be not significant.793

VI.

Cumulative Effects
(i)

385.

Approach

Several concerns were raised during this hearing regarding Nalcor’s approach to
cumulative effects.794 Specifically, there were concerns that Nalcor did not adequately
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Scott Nielsen, CEAR 1086 at pg. 159.

792

EIS Vol. III, pg. 6-17.
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EIS Vol. III, pg. 6-16.
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For example, Fisheries and Oceans Canada, CEAR 639 at pg. 35; Clarice Blake-Rudkowski, CEAR 707 at pg.
42; Stuart Luttich, CEAR 1136 at pg. 235..
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- 178 assess the interaction of the Project with environmental effects associated with the Upper
Churchill project.
386.

Nalcor’s approach to cumulative effects was based upon the CEAA, CEA Agency
guidance,795 section 4.5.3 of the EIS Guidelines and standard environmental assessment
practice in Canada.796 Environment Canada confirmed that Nalcor’s approach to
cumulative effects was adequate.797

387.

Subsection 16(1) of the CEAA states that every environmental assessment must consider
“…any cumulative environmental effects that are likely to result from the project in
combination with other projects or activities that have been or will be carried out”, as
well as the significance of these environmental effects.

388.

The Joint Review Panel and the National Energy Board on the Express Pipeline Project
articulated a useful test for considering cumulative effects for a project. The Joint
Review Panel identified three requirements that must be met before they would consider
as relevant any evidence related to cumulative effects.

389.

First, there must be an environmental effect of the project being assessed. Second, that
environmental effect must be demonstrated to operate cumulatively with the
environmental effects from other projects or activities. Third, it must be known that the
other projects or activities have been, or will be, carried out are not hypothetical.798
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CEA Agency Cumulative Effects Practitioners Guide, 1999; CEA Agency Reference Guide: Addressing
Cumulative Environmental Effects, 1994; CEA Agency, “Addressing Cumulative Environmental Effects under
the Canadian Environmental Assessment Act” (2007).
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Response to IR JRP.97(a) at pg. 3.
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Environment Canada, CEAR 730 at pg. 206.
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NEB-CEAA Joint Review Panel, Environmental Assessment of the Express Pipeline Project: Joint Review Panel
Report OH-I-95, (May 1996), pages 187-188.
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In its decision, the Joint Review Panel also noted that a further requirement is that the
cumulative effect be likely.799

391.

In conducting its Cumulative Effects Analysis (“CEA”) for the Project, Nalcor first
developed a pre-Project baseline of the existing environment, which captured the
environmental and socio‐economic effects of previous developments and activities.800
Such a baseline allows for a thorough assessment of changes to the environment that will
result from the Project, and reflects the reality that many of the natural and human
systems that have been affected by major developments in the past, such as the Churchill
Falls Power Station, have already adjusted in response to those residual effects.801

392.

The use of this pre-Project baseline was the subject of several intervener challenges. For
example, DFO expressed concerns that Nalcor’s assessment of existing mercury levels in
fish does not represent natural background levels and that any increase in mercury levels
represents a cumulative effect.802 However, Nalcor’s significance assessment for the
expected increases in mercury levels in fish considered whether or not the future levels
will pose a health risk to humans or other animals that eat those fish, or to the fish
themselves. For the purpose of the environmental assessment, it should not matter
whether all of the increase in mercury levels occurred as a result of the Project, or the
Project in conjunction with other past developments, so long as the effects associated
with those increases are fully considered.
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CEA Agency Cumulative Effects Practitioners Guide, 1999, Section 2.1.
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Response to IR JRP.163(a) at pg. 3.
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Fisheries and Oceans Canada, CEAR 639 at pg. 35.
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Similarly, changes in local perceptions about the safety of country foods as a result of the
Upper Churchill project has informed Nalcor’s communication strategy for consumption
advisories.803 Since it is important that country foods remain a part of the local diet,
consumption advisories for the Project will need to account for underlying fears around
country foods that are found in the pre-Project baseline. As a result, Nalcor has
committed to focussing on education and promotion of healthy strategies in its
consumption advisories, including moderate consumption of fish from a variety of
sources, as well as on improving availability of nutritious foods.804

394.

The use of pre-project baselines for cumulative effects assessments is generally accepted
practice in Canadian environmental assessments. For example, in the Final Report of the
EUB-CEAA Joint Review Panel for the Cheviot Coal Project, the Panel stated that:
In this case, the Panel notes that [the Proponent] used present conditions to
describe the environmental "baseline" associated with the region. The Panel
believes that this is an appropriate starting point for the Cheviot Project CEA
and notes that the baseline includes current mining, logging, and oil and gas
activities in the region. Since these activities have already received approval, the
Panel believes that their inclusion as baseline conditions (as opposed to more
pristine predevelopment conditions) is appropriate.805

395.

Utilizing a pre-Project baseline allowed Nalcor to fully assess the effects of the Project on
the environment and Nalcor submits that this approach was the correct approach to take.
This approach accounted for those elements of the environment that have adapted to the
Churchill Falls development and the fact that a new equilibrium has developed on the
River. Nalcor’s cumulative effects assessment also incorporated residual environmental
effects from the Churchill Falls development by assessing cumulative effects against
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CEAR 1150 at pg. 6.

804

CEAR 1150 at pg. 6.
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EUB Decision 2000-59, “Final Report of the EUB-CEAA Joint Review Panel for the Cheviot Coal Project”
(September 2000) at pg. 38.
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- 181 objective standards, such as a species’ viability in the Assessment Area. In other words, if
a species was particularly vulnerable in the region as a result of the Churchill Falls
development and the Project contributed further to that species’ decline such that the
species was no longer viable in the region, that would have constituted a significant
cumulative effect.
396.

Once the pre-Project baseline had been developed, the Project’s activities were assessed
against this existing baseline, together with proposed mitigation measures, to predict
likely residual Project effects.806 Past and existing developments influenced this
assessment as well, through consideration of VECs and KIs that were already affected by
past projects and through considering how similar developments had affected the
environment previously.807

397.

Finally, predicted Project effects were considered on a cumulative basis with effects of
reasonably foreseeable future projects that will overlap with likely Project effects on both
a temporal and spatial basis.808 A precautionary approach was employed in the CEA such
that, even if some predicted effects from other projects were likely to be negligible, they
were still assessed in the CEA so that conservative and reliable cumulative effects
predictions were made.809

398.

Developments that will not overlap spatially or temporally with the Project were not
considered in the CEA. For example, the Project will not affect the biophysical
environment upstream of the Project footprint. Changes in the watershed above Churchill
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Response to IR JRP.97(a) at pg. 3.
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- 182 Falls due to other hydroelectric developments only overlap with those of the Project
downstream of Churchill Falls, and it is only those downstream effects that were
considered in the CEA.810
399.

As a result of this screening process, developments that were considered in the CEA were
the Voisey’s Bay Mine/Mill, Labrador West mining developments, NATO special forces
training, general economic and infrastructural development in the Upper Lake Melville
area, cultural and recreational land use, commercial forestry, Trans-Labrador Highway
upgrades, and additional transmission.811 For each VEC or KI, only those developments
that had the potential to overlap with the Project’s effects were assessed. For example, the
cumulative effects of the Voisey’s Bay Mine/Mill were assessed for Economy,
Employment and Business because the effects overlapped with those of the Project. The
cumulative effects of the Voisey’s Bay Mine/Mill were not assessed for either the
Aquatic or Terrestrial Environment VECs because there was no spatial overlap with the
effects of the Project.812

(ii)
400.

Conclusions for Cumulative Effects

For each VEC and KI with the exception of the Red Wine Mountains caribou herd, the
CEA concluded that the Project would not result in cumulative significant adverse
environmental effects. In other words, for each VEC and each KI, the residual effects of
the Project in conjunction with other projects that have been or will be carried out were

810

Response to IR JRP.97(a) at pg. 6.
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- 183 not found to be significant, based on the definitions of significance for each KI outlined
above.
401.

With respect to the Red Wine Mountains caribou herd, the cumulative effects assessment
concluded that the herd is currently experiencing significant cumulative effects. If left
unchecked, the ongoing pressures of predation and illegal hunting will likely contribute
to a further decline in numbers and viability of the herd.813 However, the Project will not
contribute to these pressures.814 In fact, Nalcor’s proposed mitigation strategies and its
involvement on the Labrador Woodland Caribou Recovery Team will encourage the
herd’s chances of recovery.815 Therefore, as discussed above, Nalcor concluded that the
residual environmental effects of the Project on the Red Wine Mountains caribou herd is
not expected to have any incremental adverse effect and thus are not likely to be
significant.816 The Wildlife Division for the Province agreed with this conclusion.817
Since the status of the Red Wine Mountains caribou herd will not change as a result of
the Project, the Project is not likely to result in any significant cumulative effect on the
herd.818
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Adaptive Management, Monitoring and Follow-Up

402.

Adaptive management, monitoring and follow-up are key to the environmental
assessment process, and several interveners have challenged the comprehensiveness of
these proposed programs.819

403.

The purposes of monitoring and follow-up were defined in section 4.6.4 of the EIS
Guidelines:
Monitoring programs will ensure that the Project is implemented as proposed,
that the mitigation or compensation measures proposed to minimize the
Project’s environmental effects are effectively implemented, and that the
conditions set at the time of the Project’s authorization and the requirements
pertaining to the relevant laws and regulations are met.
...
The purpose of the follow-up program is to verify the accuracy of the
predictions made in the assessment of the effects as well as the effectiveness of
the mitigation measures. The duration of the follow-up program shall be as long
as is needed to evaluate the effectiveness of the mitigation measures

404.

In accordance with the EIS Guidelines, Nalcor has committed to extensive monitoring
and follow-up throughout the life of the Project.820 The details of this monitoring will be
developed prior to construction and will incorporate the results of this hearing process.821
However, Nalcor has committed to working with various regulators in developing the
specifics of these programs and will make all monitoring results publicly available.822

405.

Dr. Rosenberg stated during the hearings that long-term monitoring is needed in order to
measure the accuracy of effects predictions and to inform mitigation and adaptive

819

For example, Robin Goodfellow-Baikie, CEAR 1113 at pg. 85; Tom Sheldon CEAR 1113 at pg. 293; Roberta
Benefiel, CEAR 1113 at pg. 206.

820
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- 185 management processes.823 Nalcor completely agrees. The objective of each follow‐up
program will be to test the accuracy of the predictions made in the EIS for a given
biophysical, social, or economic component that would be tested by analysis of the data
collected, and to verify the effectiveness of mitigation measures. If Project effects are not
as predicted, adaptive management measures will be implemented to refine and optimize
relevant mitigation and monitoring.824
406.

Nalcor’s approach to adaptive management is consistent with the CEA Agency’s
guidance and involves a systematic approach that builds on trial and error and adjusts
practices to address evolving issues and conditions.825 This adaptive management process
can be summarized in 8 steps:
(1)

Nalcor identifies a potential Project effect on a KI or VEC;

(2)

Nalcor develops a management goal for that effect;

(3)

Nalcor designs a monitoring and follow-up program to track the Project’s effects
on that VEC or KI and the accuracy of Nalcor’s effects predictions;

(4)

Nalcor implements that monitoring and follow-up program;

(5)

Nalcor analyzes and interprets the data gathered through the monitoring and
follow-up program and communicates the results to regulators;

823

Dr. Dave Rosenberg, CEAR 1163 at pg. 228.
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Response to IR JRP.112 at pg. 8.
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CEA Agency, “Adaptive Management Measures Under the Canadian Environmental Assessment Act” (2009);
Response to IR JRP.112 at pg. 11.
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Based on the results of the monitoring and follow-up, Nalcor evaluates the
attainment of the goals established in Step 2;

(7)

If the results require, Nalcor adapts the monitoring and follow-up program to
better achieve the goals established in Step 2; and

(8)

Nalcor continues to conduct monitoring and follow-up, adapting as necessary,
until the goals established in Step 2 are achieved.826

407.

Nalcor has successfully utilized this approach to monitoring, follow-up and adaptive
management in previous developments.827 This approach will allow Nalcor to respond to
changing circumstances or unforeseen events in a timely and efficient manner to ensure
that the Project does not result in any significant adverse environmental effects. If
Nalcor’s ability to adaptively manage the Project is constrained by overly prescriptive
conditions or recommendations, this could impair the purpose of adaptive management
and result in less effective adaptive management of the Project. For example, Keith
Clarke with DFO explained that requiring specific mitigation to prevent entrainment
before any results are gathered might actually lead to greater harm than if DFO and the
Proponent adaptively managed the same issue in the future.828

408.

Some interveners have expressed concerns with the lack of detail in Nalcor’s proposed
monitoring and follow-up programs. However, Nalcor’s proposed monitoring and followup programs are preliminary at this point and will incorporate input from this hearing
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Response to IR JRP.112 at pg. 12.
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- 187 process, as well as the detailed Project plans that will be developed once the
environmental assessment is complete and a decision is made to proceed with the Project.
409.

In addition, several interveners requested that Nalcor form a local monitoring
committee.829 In response to this request, Nalcor has committed to forming a Monitoring
and Follow-up Committee comprised of representatives of Aboriginal groups,
communities, impartial scientific experts, and representatives of federal and provincial
regulators.830 This Committee will facilitate communication of monitoring and follow-up
objectives, define monitoring and follow-up requirements, consider proposals to meet
those requirements, review and advise on results, and provide feedback to Nalcor in order
to continually improve Nalcor’s environmental performance.831 All activities, advice and
recommendations of this Committee will be made available to the public.832

410.

The Nunatsiavut Government recommended that Nalcor provide funding to allow the
ArcticNet program to monitor Lake Melville, including the use of a particular research
vessel that would cost roughly $56,000 per day.833 Nalcor has committed to discussing
potential monitoring and follow-up programs with each Aboriginal group, including the
Nunatsiavut Government.834

However, given that Nalcor will be working with all

stakeholders to develop suitable monitoring and follow-up programs, Nalcor submits that
it is not appropriate to recommend such a specific monitoring program at this time.
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For example, Robin Goodfellow-Baikie, CEAR 1113 at pg. 88.
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It is also important to note that once the environmental assessment for a development
project is complete, that project will typically require further regulatory authorizations.
These authorizations are often contingent on detailed project plans, mitigation strategies
and monitoring programs. For example, the Project will require authorization under
section 5 of the Navigable Waters Protection Act to construct any work in, on, over,
under, through or across the Churchill River. Transport Canada will work with Nalcor to
develop detailed mitigation strategies to ensure that the public’s right to safe navigation is
protected if the Project proceeds.835 Similarly, the Project will require authorization under
the Fisheries Act and this will necessitate a final Fish Habitat Compensation Plan that is
acceptable to DFO.836 Developing such mitigation and monitoring strategies requires
engineered drawings and detailed timelines of construction activities.837

412.

Since the planning details that support these further regulatory authorizations are not
required during the environmental assessment phase, Nalcor submits that detailed
monitoring and follow-up plans for issues that require further regulatory approval be
developed during those future processes and not at this time. Environment Canada
expressed a similar opinion when it submitted that “...Environment Canada does not
expect to see detailed programs or contingency plans at this stage of project planning.
Rather our expectation and recommendation is that these programs be developed in future
and approved by the appropriate agencies prior to construction.”838 It should be noted that
with respect to the Fish Habitat Compensation Plan, DFO has submitted that Nalcor “has
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Transport Canada, CEAR 635 at pg. 10.

836

Fisheries and Oceans Canada, CEAR 639 at pg. 24.
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Transport Canada, CEAR 635 at pg. 10.
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Environment Canada, CEAR 615 at pg. 3.
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- 189 considerable experience in monitoring the functioning of habitat constructed for
compensation at other sites, and that it is likely that an appropriate and effective
monitoring program can be designed and implemented for both the incidental habitat
gains and the physical works in question”.839
413.

Therefore, Nalcor submits that while details of some proposed monitoring and follow-up
programs have not yet been finalized, Nalcor will be required to work with the relevant
regulators to design these programs and these programs will ensure that Nalcor’s effects
predictions are verified once the Project is commenced. Given the expertise of these
permitting bodies, Nalcor submits that these regulators are in the best position to make
detailed decisions regarding Project implementation, follow-up and monitoring and the
JRP should have regard for this when considering the recommendations to include in its
Report. Providing the regulators with flexibility in how to manage the Project will also
allow them to adapt to future conditions to increase benefits and reduce adverse effects.

414.

Innu Nation raised a question regarding the adequacy of the socio-economic baseline
used in the EIS840 to support an assessment of project effects on Innu, Innu governments
and Innu social service agencies, and proposed an institute similar to the Institute for
Environmental Monitoring and Research in relation to social monitoring.841 Nalcor has
made every attempt to engage Innu Nation to participate in the collection of, and/or to
provide this data. The history of these attempts is provided in the response to IR JRP.1.
Innu Nation declined to participate or provide this information. Nalcor is confident that
sufficient socio-economic baseline date upon which to base effects predictions has been

839

Fisheries and Oceans Canada, CEAR 639 at pg. 25.
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Rick Hendriks, CEAR 1113 at pg. 152.
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- 190 collected.842 With respect to a socio-economic monitoring institute, its establishment
does not appear to present any inherent advantages in collecting information that will
clearly measure the effects of the Project, as compared to the socio-economic monitoring
that Nalcor has proposed.843

Nalcor has a long history of success with its own

biophysical programs and working with others with monitoring mandates and
responsibilities.844 Although this concept may merit consideration by provincial and
regional authorities, Nalcor sees no reason to establish such an institute for the purpose of
the Project.
415.

The Panel expressed concerns during the hearing that some regulators were proposing
recommendations that they may not have the legislative mandate to enforce.845 The
Environmental Assessment Projects Committee’s Interim Approach for Determining
Scope of Project for Major Development Proposals with Specific Regulatory Triggers
under the Canadian Environmental Assessment Act expressly considers this issue as
follows:
Where [a federal authority] has suggested the inclusion of a particular
component of the development proposal in the scope of project and lacks its
own regulatory instruments to ensure directly the implementation of mitigation
measures and/or follow-up requirements, it may use any other approaches
appropriate in the circumstances to achieve this goal, such as:


having the mitigation measures and/or follow-up requirements included
in provincial permits or authorizations and receiving monitoring reports
from the province or proponent;



entering into an agreement with the proponent, supported by a letter of
credit or security bond, where appropriate, and receiving monitoring
reports from the proponent; or
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having the mitigation measures and/or follow-up requirements included
in [a responsible authority’s] permits or authorizations and receiving
monitoring reports from the [responsible authority] or proponent.

Whichever option(s) is/are chosen, where [a federal authority] is taking the lead
with respect to certain mitigation measures and follow-up requirements,
[responsible authorities] will provide appropriate support to [federal authority’s]
efforts in a manner consistent with the [responsible authority’s] obligation to
ensure the implementation of mitigation measures and follow-up. [A responsible
authority] may, for example, include as a condition of its permitting the
successful conclusion of an agreement between [a federal authority] and a
proponent.846

The CEA Agency’s OPS on Follow-up Programs under the Canadian Environmental
Assessment Act also confirms that responsible authorities may include recommendations
from other regulators in conditions to their authorizations.847 In addition, the CEA
Agency’s OPS on Adaptive Management directs that while the proponent plays a leading
role in designing and implementing adaptive management measures, responsible
authorities and other federal authorities may also design and inform adaptive
management programs.848 Therefore, the federal responsible authorities for the Project,
namely DFO and Transport Canada, may include recommendations for mitigation or
monitoring from other regulators, such as Environment Canada, in the terms and
conditions of any approvals that they issue for the Project.
416.

Alternatively, the Province may choose to issue a regulation or order that legislatively
mandates Nalcor to adhere to certain conditions to the Project. This approach was used

846

Environmental Assessment Projects Committee, Interim Approach for Determining Scope of Project for Major
Development Proposals with Specific Regulatory Triggers under the Canadian Environmental Assessment Act,
online: <http://www.ceaa-acee.gc.ca/default.asp?lang=En&n=A2CA1289-1>.
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CEA Agency, “Adaptive Management Measures Under the Canadian Environmental Assessment Act” (2009) at
7.

CALGARY:3103447.5

- 192 for the Voisey’s Bay Mine/Mill Project,849 as well as Vale Inco’s Long Harbour
Processing Plant.850
417.

Therefore, there are several ways that valid recommendations arising under the JRP
process may be addressed.

E.

CONCLUSION

418.

Many of the concerns that were raised during the hearing relate to past effects of the
Churchill Falls development and the belief that the Project would result in the same or
similar effects for the lower Churchill River. This Project is fundamentally different than
the Churchill Falls development; the footprint is considerably smaller, the operating
regime and operating philosophy are different, and the Project will not involve diverting
other river systems, as was done for the Churchill Falls development. In fact, the Project
will flood only approximately 5% of the area inundated for the Churchill Falls
development but will generate nearly half of the energy as the Churchill Falls
development.851 The Churchill Falls development was never the subject of an
environmental assessment or review panel process. The overall awareness and approach
towards the environment has changed dramatically since the time that the Churchill Falls
development was built, and many technological improvements over this period have
reduced the environmental effects of large hydroelectric projects such as the Project. As a
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than the effects of the Churchill Falls development.
419.

In every respect of the environmental assessment for the Project, thorough studies were
undertaken to understand the existing environment and how it will be affected by the
Project in conjunction with other projects in the region that have been or will be carried
out. In many respects, the scope of the studies undertaken for this environmental
assessment was unprecedented for environmental assessments in the region and across
the country. Nalcor’s findings that there is not likely to be any significant adverse
environmental effects caused by this Project has not been contradicted by any Projectspecific evidence that was provided during the hearings.

420.

Nalcor’s evidence clearly shows that Nalcor has integrated and balanced the three
objectives of sustainable development in the planning and decision-making process for
this Project. As a result, each component of this Project is designed to ensure sustainable
development:
(a)

Regarding the environment, the Project will result in effects, but none of these
effects will deny humans and wildlife the ability to use the environment in much
the same way as they have historically done. In addition, the Project will not
affect the viability of any species within the lower Churchill River watershed.

(b)

Regarding social considerations, the Project will provide training and jobs to local
communities, and will greatly increase business activity in the area and
throughout the Province of Newfoundland and Labrador. Nalcor has worked, and
will continue to work, closely with Aboriginal groups, women’s organizations,
training institutions and labour organizations to maximize benefits in the local
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agencies on social issues and the government revenues associated with the Project
will support many social services and programs throughout the Province.
(c)

Regarding economic considerations, individual incomes will be increased by $2.1
billion during construction and another $20 million for each year of operations.
The Government will receive $1 billion each year in direct revenues once debt
obligations have been satisfied and an additional $340 million in tax revenue
during construction of the Project. Ratepayers in the Province will save $41
billion as a result of the Project over the next fifty years. Finally, the Project will
greatly increase the power available for economic development in the Province
and will induce further industrial development in Newfoundland and Labrador.

421.

The Project represents the most attractive undeveloped hydroelectric project in North
America. It will continue to harness renewable energy for decades and perhaps even
centuries to come. It will ensure a secure, reliable and competitively-priced supply of
energy for current and future needs of Newfoundland and Labrador. It will allow the
Province to reinvest revenues from oil and gas development in a way that will secure
prosperity for present and future generations of Newfoundlanders and Labradoreans. It
will induce further industrial development in the Province that in turn will move the
Province towards a more diversified economy. It will provide tremendous employment
opportunities, especially for the Province’s youth. Finally, it will accomplish all of this
with a relatively small environmental footprint.

422.

Nalcor requests that this Panel approve the Project by:
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Determining that the Project is not likely to cause any significant adverse
environmental effects based on the extensive mitigation that has been proposed;
and

(b)
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Determining that the Project is in the public interest and should proceed.

